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EAILWAY  AND  CANAL  TBAFHC. 


CHAPTER    I. 

INTRODUCTORY. 

THE  first  railway  in  the  United  Kingdom  was  opened  for  traffic  in  Develop m,  nt 
September,  1825.     In   25  years   the   mileage   open  had  reached  t^aJe  way 
6620  miles,  the  capital  invested  in  railway  construction  amounted 
to   £240,000,000,   and   the   annual    receipts    were    reckoned    at 
£13,200,000.     By  the  end  of  1900  the  mileage  open  had  increased 
to   21,855   miles,   the   capital   expended   to   £1,176,000,000,  the 
receipts  to  £104,800,000.      The  traffic  carried   had  reached  the 
re  of  1,142,277,000  passengers,  and  of  424,900,000  tons  of 
minerals  and  goods. 

The  litigation  arising  in  connection  with  this  vast  volume  of  Decrease  of 

trattic  has  been  surprisingly  small.     The  Law  Reports  for  the  year 

1900  deal  with  two  cases  only  in  which  any  question  of  law  lias 

-iic  between  a  railway  company  and  its  freighters;  and 

he  cases  brought  before  the  Railway  Commission  during  the 

re  are  scarcely  20  \\hieh  may  be  so  described,  the  other 

•rtant   cases  heard   by  that   Court   being  of  the  nature   of 

i-  than  of  litigation   jmre  and  simple.     Such,  : 
nple,  would  be  the  arbitration  between  the  Postmaster-General 
i.l,   I. in  i i.l   \\ .  Iway  Company, 

London,  Tilbury,  ami   S.mthend,  and  Great  Eastern 
<  'Minj.anirs,  and  tin-  cases  under  th«-  ('li'Mp   Trains  Acts 
to  the  provision  of  workmen's  trains  in  urban  districts. 
;  .  i.  B 


2  THE   LAW   OF   RAILWAY   AND  CANAL   TRAFFIC. 

Much  litigation  has  been  avoided  by  the  operation  of  the  concili- 
ation section  of  the  Eailway  and  Canal  Traffic  Act,  1888,  under 
which  parties  aggrieved  by  the  action  of  a  railway  or  canal  company 
may  make  complaint  to  the  Board  of  Trade,  whose  duty  it  then 
becomes  to  "  call  upon  the  railway  company  for  an  explanation, 
and  endeavour  to  settle  amicably  the  differences  between  the 
complainant  and  the  railway  company." 

The  principal  cause  of  the  comparative  absence  of  litigation 
lies  in  the  fact  that  a  law  of  railway  traffic  is  being  gradually 
evolved,  reasonably  considerate  of  the  rights  of  both  parties,  and 
adapted  to  the  actual  circumstances  of  the  traffic.  In  the  early 
clays  of  railways  this  was  very  far  from  being  the  case. 

Early  Statutes        The    Parliamentary   Committee   of    1853    thus   describe   the 
position :- 

"When  the  first  Eailway  Bills  were  passed,  and  the  present 
system  of  railway  legislation  was  gradually  acquiring  shape,  the 
ordinary  traffic  of  the  country  was  conducted  upon  the  roads  and 
canals,  and  the  new  system  offered  to  the  country  the  option  of  an 
improved  mode  of  transit,  which  was  naturally  accepted  in  the 
terms  in  which  it  was  offered.  Nor  can  it  be  doubted  that 
railways,  were  expected  to  be  in  practice  what  they  are  in  con- 
templation of  law,  new  highways  freely  open  to  the  public  to  pass 
with  engines  and  carriages  at  their  own  discretion. 

"  But  in  course  of  time  the  ancient  methods  of  transit  have 
necessarily  fallen  into  disuse,  and  the  railways  have  become  the 
only  mode  by  which  the  greatest  part  of  the  internal  communica- 
tion of  this  country  can  be  conducted,  while  considerations  of 
public  safety  and  other  circumstances  have  placed  the  manage- 
ment and  use  of  them  exclusively  in  the  control  of  the  railway 
companies. 

"  In  passing  from  the  ruder  to  the  more  artificial  system,  while 
the  greatest  advantages  have,  on  the  one  hand,  been  attained,  on 
the  other  hand,  some  sacrifice  has  been  made  of  the  freedom  with 
which  individuals  are  able  to  exercise  their  choice  of  route,  and  to 
select  the  means  of  locomotion  they  employ." 

That  is  to  say,  that  the  early  law  of  carriage  by  railway 
proceeded  upon  an  anticipation  of  facts  which  experience  has 
almost  entirely  reversed.  As  it  became  evident  that  existing  law 
was  inapplicable  and  inadequate,  various  measures  of  regulation 
and  amendment  were  passed,  but  any  process  of  consolidation  has 
always  been  looked  upon  as  an  enterprise  too  formidable  to  be 
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undertaken.      Hence  the  mass  of  unrepealed,  but  more  or  less 
obsolete,  legislation  occupying  the  second  volume  of  this  work. 

As  with  the  law  itself,  so  with  the  interpretation  of  it.  There  Conflict  of 
is  probably  no  question  which  has  given  rise  to  so  great  a  conflict 
of  judicial  opinion  as  has  that  of  the  relation  of  the  railway 
companies  towards  their  own  undertakings,  and  of  the  correlative 
duties,  rights,  and  obligations  incumbent  upon  them  in  their 
blended  character  of  common  carriers  and  owners  of  the  highway 
upon  which  they  carry. 

In  the  decisions  of  some  of  the  early  cases  certain  of  the  leading 
judges  of  the  day  expressed  opinions,  natural  enough  at  the  time, 
but  now  held  to  be  erroneous,  which  have  greatly  influenced  the 
•case-made  law  of  railway  traffic  during  the  past  half-century. 

;4ative  control  over  the  regulations  or  the  charges  of  a 
railway  company  was  deprecated  as  being  in  restraint  of  the 
company's  rights  as  traders  and  an  undue  interference  with  the 
sanctity  of  contract.  Pollock,  C.B.,  Erie,  C.J.,  and  Lord  Bramwell 
in  particular,  consistently  maintained  that  a  railway  company  had 
the  same  ri^ht  to  accept  or  reject  traffic,  and  to  make  high  charges 
to  one  and  low  charges  to  another,  as  had  any  road  carrier,  and  so 
Krle,  <  J.J.,  in  Crouch,  316,  held  that  it  was  both  legal  and  reasonable 
to  charge  a  carrier  Us.  3d.  for  a  parcel,  the  rate  upon  which  to  the 
general  public  was  Is.  lid.,  and  Lord  Bramwell,  in  the  House  of 
Lords,  while  admitting  that  the  previous  decision  of  the  House, 

:ie  effect  that  a  condition  to  be  binding  must  both  be  in 
writing  and  reasonable,  must  be  held  to  be  good,  and  must  be 

i  upnii,  laid  it  down  as  a  canon  of  law  that  a  condition  of  a 
consignment  not'-  was  ipso  facto  reasonable  t/uainf  a  consignor 
pit IV.  if  the  consignor  or  his  carman  had  signed  it  (Brown,  145). 

r  ehief  justices  and  judges,  and  notably  Lord    r.larklmrn, 

e<|u;il  '--insistency,  distinguished  between   tin-  rights  of  the 

"S  as  carriers  and  their  obligations  as  railroad  owners,  and 

gave  judgments  accordingly,  with  the  result  that  tin-  ^  of 

tip-  p-riod,  while  professing  to  be  based  upon  the  same  legal  prin- 

'  ere  to  an  extreme  derive  cmiilicting.     No  better  example 

•uld  be  given,  and  nothing  affords  clearer  illustration  of 

danger  of  being  guided  l.\  the  expressions  and  decisions  of  the 
v  one  par  ;<•;:!  :r  OM6,  lh  in    the  decisions  ill  the  CO8G8 

Peek,  123,   and    McManus,    122,    in    the    I  l*r, 

;  iges  took  exactly  opposite  views  to  those  of  the  judges 

Cuurt  of  per,  whi  icws,  however,  were 
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reinstated  when  the  case  of  Peek  came  to  be  heard  in  the  House 
of  Lords. 

Whatever  doctrine  it  may  be  desired  to  advocate  at  the  present 
day  may  almost  certainly  be  found  recorded  as  the  ratio  decidendi 
in  some  case  decided  during  the  25  years  prior  to  1872.  But, 
while  this  is  so,  the  views  of  the  Courts,  the  railway  companies, 
and  the  traders  have  been  steadily  assimilating,  and  at  the  present 
day  there  is  no  very  serious  divergence  of  principle  existing 
between  them.  The  issues  now  are  not  so  much  what  principles 
of  law  are  due  to  prevail,  as  what  method  should  be  applied  in  the 
detailed  application  of  them.  In  the  bulk  of  the  cases  reported 
since  the  institution  of  the  Eailway  Commission  in  1873  the  facts- 
have  constituted  the  dominant  factor  in  the  decision,  while  the  la\\ 
has  scarcely  been  seriously  contested  further  than  upon  questions 
as  to  the  extent  to  which  legislative  enactments  were  due  to  be 
applied,  or  as  to  whether  certain  combinations  of  circumstances- 
were  covered  or  not  by  the  special  phraseology  of  the  Legislature. 

The  cardinal  feature  of  the  legislation  which  commenced  with 
the  Traffic  Act  of  1854  is  the  ordaining  of  what  is  "  reasonable/' 
and  the  endeavour  to  provide  for  the  attainment  of  it  by  the 
appointment  of  a  Court,  to  whose  almost  unlimited  "  discretion  " 
all  cases  involving  the  practical  working  of  traffic  are  to  be 
committed. 

Since  that  date,  accordingly,  the  ascendency  of  facts  commences- 
to  predominate,  as  in  the  successive  cases  of  the  Liverpool  Corn 
Traders  (see  Chapter  XVII.),  where  the  same  Court  had  no  hesitation 
in  applying  one  principle  of  law  to  a  case  where  the  traffic  affected 
was  small,  and  another  to  a  similar  case  where  a  strict  application 
of  the  same  principle  to  a  traffic  of  great  bulk  and  complexity 
seemed  likely  to  lead  to  a  disproportionate  convulsion  in  the  trade 
and  traffic  to  be  affected.  Consequently,  when  it  is  desired  at  the 
present  day  to  consider  any  given  set  of  facts  in  the  light  of 
previous  decisions,  the  conflict  of  opinion  in  early  cases,  and  the 
conflict  of  discretion  in  later  ones,  render  the  practical  considera- 
tion of  them  a  matter  of  no  slight  difficulty. 

A  reference  to  the  cases  themselves  is  an  arduous  task,  for 
they  are  all  of  portentous  dimensions.  The  two  cases  of  Parker,  311, 
and  of  his  assignee  in  bankruptcy,  Edwards,  312,  involving  the 
same  question,  whether  a  railway  company  may  unduly  prejudice 
a  rival  carrier  by  charging  him  higher  rates  than  those  published 
for  general  application,  occupy  between  them  close  upon  100  pages- 


INTRODUCTORY.  £ 

of  report,  but  they  contain  observations  of  Lord  Chief  Justice 
Jervis,  still  quoted  as  of  value  and  authority  as  expositions  of 
railway  companies'  duty.  So  also  in  the  case  of  Peek,  123,  which 
decides  that  the  conditions  of  consignment  notes,  etc.,  must  be 
"reasonable"  under  section  7  of  the  Traffic  Act  of  1854.  The 
report  of  the  case  occupies  140  pages  of  the  Law  Report,  and 

is  in  full  the  opinions  of  seven  common-law  judges  who 
were  called  upon  to  assist  the  House  of  Lords  with  their 
advice.  In  such  a  case  it  might  have  been  hoped  that  the 
law  upon  the  point  would  be  found  to  have  been  entirely 
embodied  in  the  judgments  of  Lords  Westbury,  Cranworth, 
Wensleydale,  and  Chelmsford.  But  in  the  very  last  case  in 
which  the  authority  of  that  decision  was  invoked,  Shaw,  113, 
the  Divisional  Court  were  referred  to,  and  were  guided  by,  the 
expressions  of  opinion  of  Blackburn,  J.  In  all  the  old  cases,  in 
Peek  as  in  the  others,  the  legal  merits  of  the  case  are  obscured 
and  frequently  overwhelmed  in  the  discussion  as  to  the  merits 
of  the  pleadings.  The  voluminous  and  bewildering  counts, 
declarations,  pleas,  etc.,  are  set  out  in  full  in  the  proceedings 
on  demurrer  and  in  error,  and  the  decision  on  the  point  of  law 
involved  is  frequently  wrapped  up  in  the  finding  that  a  given 
])leu  affords  no  valid  answer  to  a  given  declaration.  The  head- 
note  states  the  conclusion  as  to  the  point  of  law,  and  the  case 

icnceforward  quoted  in  the  text  books  as  the  authority  for 
the   proposition  stated.     As  a  compensation,  the  older  cases  are  Comj.i 
fn-quently  confined  to  one  set  of  facts.     Recent  leading  cases,  such  °f 
Hall,  Denaby,  and  Hastings,  are  expressed  in  more  intelligible 
,  but  they  become  equally  cumbrous  from  the  complexity 

variety  of  the  facts  adjudicated  upon. 

Having  had  ourselves  to  encounter  these  obstacles  to  a  clear  Object  of  the 
Comprehension    of   the   case-law  of   the  subject,   we   have  nnd< -r- 

n  the  yeoman's  service  of  endeavouring  to  prepare  a  digest 
ipal    cases  in  such  a  form  as  may  bring  into  relief 

;ili<  nt  facts  the  contentions  raised  by  either  side,  and  the 
<i]<ini<iii>  of  tin-  Court  upon  tin-  joints  at  issue.  In  the  selection 
of  cases  we  have  not  professed  to  deal  with  quest  inns  of  general 
Imt  simply  with  the  aj.pli.  ,iti.»n  «.f  ii  to  the  somewhat 
exceptional  cases  of  railway  trallic  where  these  may  seem  to  effect 
some  modification  of  it. 

e  scope  of  legislation   upon  questions  relating  to  railway 

«•  has  for  its  object  the  control  <  reedom  of  action  of 
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the  different  companies,  and  the  outward  semblance  of  it  is  to-- 
some extent  that  of  hostility  to  their  interests. 

In  collating  the  decided  cases,  and  in  endeavouring  to  set 
out  the  conclusions  to  be  deduced  from  them,  we  have,  in  most 
instances,  left  the  cases  to  tell  their  own  story;  but  in  some 
few  instances,  when  extreme  views  have  been  insisted  upon  in 
argument,  we  have  ventured  to  submit  some  intermediate  inter- 
pretation, which  has  seemed  to  us  to  be  the  more  reasonable, 
and  at  the  same  time  to  have  been  overlooked,  and  we  have 
occasionally  expressed  the  opinion  which  we  hold  strongly,  that 
the  strictest  possible  interpretation  of  the  regulating  Statutes  is 
that  which  is  really  the  most  conducive  to  the  railway  interest 
regarded  as  a  whole.  No  one  is  so  much  injured  by  the  unbridled 
competition  of  early  days,  or  that  now  in  full  swing  on  the 
American  continent,  as  the  railway  companies  themselves,  and 
nothing  has  tended  more  to  keep  competition  within  reasonable 
bounds  than  the  law  relating  to  equal  treatment,  irksome  as  that 
law  may  appear  to  be  when  it  tends  to  check  competition  in 
individual  instances. 

In  commenting  upon  the  law  of  traffic  it  has  been  impossible 
to  avoid  a  certain  amount  of  repetition.  Such  questions  as  those 
which  concern  the  validity  of  regulations  and  conditions  arise  in 
connection  with  the  passenger  traffic,  with  the  passengers'  luggage, 
with  goods  and  minerals,  and  with  live  stock;  but  the  circum- 
stances and  the  law  are  in  each  case  slightly  different,  and  the 
principles  applying  to  them  require  to  be  stated  again,  as  they 
become  slightly  varied  in  their  practical  application  to  the  varying 

cases. 

• 

The  law  of  railway  traffic  is  in  itself  a  difficult  subject,  but  the 
difficulties  naturally  inherent  to  it  are  greatly  enhanced  by  the 
imperfect  drafting  of  the  various  Statutes.  In  the  earlier  Acts  the 
subject-matter  of  half  a  dozen  sections  is  embodied  in  one,  and  it 
is  impossible  to  say  with  any  approach  to  confidence  whether  the 
controlling  words  of  the  commencement  of  a  section  are  intended 
to  apply  continuously  to  the  end  or  not. 

There  has  been  no  greater  service  rendered  in  the  matter 
of  railway  legislation  than  the  revision  and  consolidation  of  the 
companies'  charging  clauses  carried  out  on  behalf  of  the  Board  of 
Trade  with  such  signal  ability  by  Lord  Balfotir  of  Burleigh  and 
the  late  Sir  Courtenay  Boyle,  and  in  the  case  of  canals  by  the 
same  gentlemen  and  the  Hon.  W.  Pelham.  It  would  be  of 


INTRODUCTORY. 

considerable  advantage  if  under  a  similar  presidency  the  traffic 
clauses  of  the  Eegulation  Acts  could  in  the  same  manner  be 
consolidated. 

Such  a  task,  though  a  serious  one,  is  far  less  formidable  than 
it  would  appear,  inasmuch  as  the  mass  of  legislative  matter 
contained  in  the  second  volume  is  made  up,  with  the  exception 
only  of  a  fractional  percentage,  of  enactments  redundant,  obsolete, 
unnecessary,  or  uncontested. 

The  advantages  of  such  a  consolidation  would  be  great  for  the 
traders ;  but  it  would  be  of  still  greater  benefit  to  the  railway 
companies  if  the  Statute  law  relating  to  traffic  could  be  brought 
within  such  a  compass,  and  could  be  expressed  in  such  language 
as  to  be  readily  comprehensible  to  the  goods  managers  and  traffic 
superintendents  who  are  responsible  for  working  the  railway 
system  in  accordance  with  it. 

In  concluding  these  introductory  observations  we  would  call  Authority  of 
attention  to  the  remarks  of  the  Lord  Chancellor  upon  the  guidance  ^"m 
to  be  derived  from  previously  decided  cases.     In  Quinn  v.  Leathern  the  fact«. 
([1901]  17  Times  L.R.,  at  p.  751),  his  lordship  says:  "There  are 
two  observations  of  a  general  character  which  I  wish  to  make  ; 
mid  one  is  to  repeat  what  I  have  very  often  said  before — that  ev. 
judgment  must  be  read  as  applicable  to  the  particular  facts  proved, 
or  assumed  to  be  proved,  since  the  generality  of  the  expressions 
which  may  be  found  there  are  not  intended  to  be  expositions  of 
the  whole  law,  luu  are  governed  and  qualified  by  the  particular 
facts  of  the  case  in  which  such  expressions  are  to  be  found.     The  n 
other,  is  that  a  case  is  only  an  authority  for  what  it  actually  ™'A^' 
decides.     I  entirely  deny  that  it  can  be  quoted  for  a  proposition 
:n  to  follow  logically  from  it.     Such  a  mode  of  reason- 
ing assumes  that  the  law  is  necessarily  a  logical  code,  whereas 
must  acknowledge  that   the  law  is  not  always  logical 

11." 

•  conformity  with  the  principles  expressed  in  tin- 
above  passn.  in  pn-p;iriii'4  the  epitome  of  cases  formm- 
Vol.  HI.,  Intl.-  ;itt«'iition  has  licni  paid  to  hradnotes,  but  the 

v;mt   focta  liav.-  iii  ;dl  M  been  fullv  s!;,t,.,l. 
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CHAPTER    II. 

REPORTS    OF    PARLIAMENTARY    COMMITTEES. 

Golden  rule  WHEN  it  happens  that  the  expressions  made  use  of  in  an  Act  of 
of  interpre-  Parliament  are  susceptible  of  more  than  one  meaning,  the  interpre- 
tation of  them  is  due  to  be  governed  by  the  rules  formulated  by 
Lord  Coke,  in  his  report  of  Heydon's  case,  where  it  was  resolved 
that  "  for  the  sure  and  true  interpretation  of  all  Statutes  in  general 
(be  they  penal  or  beneficial,  restrictive  or  enlarging  of  the  common 
law)  four  things  are  to  be  discerned  and  considered.  1st.  What 
was  the  common  law  before  the  making  of  the  Act  ?  2nd.  What 
was  the  mischief  and  defect  for  which  the  common  law  did 
not  provide?  3rd.  What  remedy  the  Parliament  hath  resolved 
and  appointed  to  cure  the  disease  of  the  commonwealth.  And  4th. 
The  true  reason  of  the  remedy.  And  then  the  office  of  all  the 
judges  is  always  to  make  such  construction  as  shall  suppress 
the  mischief  and  advance  the  remedy  "  (3  Rep.  18). 
Reports  to  -^n  putting  these  rules  into  practical  operation,  it  becomes  very 

Parliament  to  difficult  to  fix  reasonable  limits  to  the  scope  of  the  inquiry  as  to 
be  referred  to.    .  .  i      •  i    ,    i  i  ^  11-1 

the  grievance  legislated  upon,  and  as  to  the  remedy  which  was 

intended  to  be  provided.  The  Trade  Marks  Act,  1883,  was  the 
outcome  of  a  report  of  a  commission  appointed  to  inquire  into 
the  working  of  the  Patent  Office,  and  when  the  Court  of  Appeal 
were  invited  to  consider  this  report  in  the  case  of  Eastman,  etc., 
objection  was  taken  to  their  so  doing.  The  result  of  the  objection 
has  been  that  a  formal  judicial  decision  has  been  given  on  the 
point. 

Earl  of  Halsbury,  L.C. :  "  I  think  it  desirable,  from  what 
occurred  in  the  course  of  argument,  to  say  something  as  to 
what  sources  of  construction  we  are  entitled  to  appeal  to  in  order 
to  construe  a  Statute.  Among  the  things  which  have  passed  into 
canons  of  construction  recorded  in  Heydon's  case  (3  Rep.  18),  we 
are  to  see  what  was  the  law  before  the  Act  was  passed,  and  what 
was  the  mischief  or  defect  for  which  the  law  had  not  provided, 
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what  remedy  Parliament  appointed,  and  the  reason  of  the  remedy. 

the  law,  .  .  .     That  was  the  law  in  1883,  and  on  the  24th  of 

:  iary,  1887,  a  Commission  was  appointed  to  inquire  into  the 

duties,  organization,  and  arrangements  of  the  Patent  Office  under 

Trade  Marks  Act,  so  far  as  related  to  trade-marks  and  designs. 

It  appeared  by  the  report  of  the  Commissioners  that  complaints 

had  been  made  as  to  the  working  of  the  Act  of  1883,  and  in  that 

part  of  the  report  relevant  to  the  present  controversy  it  is  stated 

..."     His  lordship  quoted  various  passages  containing  the 

s  of  the  Committee  upon  the  points  at  issue,  and  added,  "  My 

lords,  I  think  no  more  accurate  source  of  information  as  to  what 

the  evil  or  defect  which  the  Act  of  Parliament  now  under 

construction  was  intended  to  remedy  could  be  imagined  than  the 

report  of  that  ( 'ommission  "  (Eastman,  etc.  v.  Comptroller-General, 

etc.  [1898]  A.C.  571). 

The  early  Acts  of  Parliament  which  regulate  the  relationship  Early 

'•n  railway  companies  and  the  freighters  who  use  their  lines  Statute-- 
are   invariably   drawn  up  in  such  an  ambiguous  manner  as  to 
admit  of  opposite  constructions,  and  not  unfrequently  they  are 
'St  incomprehensible.      The   stereotyped   form  is   constant!) 
of  commencing  sections   or   clauses  with  the   unneces- 
sary  words,   "provided    that,"   and    it    would  seem   that   it    is 
almost  of  malice  prepense  that  such  a  pitfall  is  prepared  for  the 
unwary  upon  the  very  threshold  of  the  enactment.     It  generally 
the  one  side  to  contend  that  the  words  must  be  taken  to 
mean  exactly  that  which  they  say;    it  suits  the  other  side  to 
contend  that  by  the  force  of  the  introductory  "provided  that" 
must  be  cut  down    within   the  limits  marked  out  by  the 
ena( :  ise  which  they  follow.     Thus  section  7  of  the  Act  of 

led   to  be  the  magna  charta  of  railway   freighters, 
niences  with  an  enacting  clause,  which  is  immediately  followed 
by  a  clause  introduced  by  "  provided  that ; "  other  provisoes  follow, 

M,  towards  the  »  n,l,  tin -re  is  a  clause  introduced  by  "  j 

1  also,"  which,  according  as  to  whether  it  is  read  in  connection 

first  two  clauses  of  the  section  or  whether  it  receives  an 

] -relation,  completely  changes  the  whole  aspect 

••jislation.     Upon  one  extreme  vie\\-  the  ramedj  intended 

vas  absolutely  nothing  at  all,  the  legislation  is 

'I  it  was  meant  to  be  so;  according  to  the  other  extreme 

;  let.  ]  .n  .Lection  is  afforded  to  a  trader  against  unreason- 

•ns  dictated  to  him  against  his  will  by  a  railway 
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E.g.  Peek.  company.  In  Peek's  case — the  summarized  judgments  in  which 
are  given  in  a  later  chapter — the  railway  company  claimed  to  treat 
the  last  of  the  three  clauses  referred  to  as  an  independent  enact- 
ment, and  to  be  entitled  under  it  to  call  upon  the  consignor  to- 
elect  whether  he  would  pay  the  ordinary  rate  for  his  goods,  and 
absolve  the  company  at  the  same  time  from  all  the  consequences 
of  the  neglect  or  wrongdoing  of  their  servants  during  the 
course  of  conveyance,  or  whether  he  would  pay  an  insurance 
charge  of  10  per  cent,  on  the  value  of  the  goods,  and  hold 
the  company  to  their  ordinary  liability  as  common  carriers. 
Erie,  C.J.,  in  this  case,  in  McManus,  and  in  others  similar, 
held  to  this  view,  and  some  other  judges,  among  them  Lord 
Bramwell,  agreed  with  him.  But  when  this  view  is  not  adopted,, 
and  the  clause  is  read  in  conjunction  with  the  first  two,  no  two 
judges  have  ever  agreed  as  to  the  meaning  to  be  attached  to 
the  three  separate  clauses,  nor  as  to  the  manner  in  which  the 
three  meanings  are  to  be  blended  together.  In  Peek's  case 
Mr.  Justice  Blackburn  expresses  his  opinion  on  this  point  in 
a  judgment  occupying  thirty  printed  pages,  and  this  and  other 
elaborate  judgments  in  different  courts  by  Lord  Chief  Justice  Jervis, 
Lord  Chief  Justice  Cockburn,  Lord  Chief  Justice  Campbell,  the 
Lord  Chief  Baron  Pollock,  Lord  Chancellor  Westbury,  Lords  Cran- 
worth,  Wensleydale,  and  Chelmsford,  and  by  certain  judges  whose 
opinion  was  asked  by  the  House  of  Lords,  are  summarized  later 
on.  It  will  be  seen  that,  although  they  all  reject  the  independent 
interpretation,  great  divergence  of  opinion  exists  as  to  the  real 
intention  and  effect  of  the  section.  Under  such  circumstances,  it 
seems  desirable  that  when  light  can  be  thrown  upon  the  meaning 
of  an  enactment  by  means  of  the  report  in  which  a  Parliamentary 
Committee  calls  the  attention  of  the  Legislature  to  the  existence 
of  a  grievance,  and  suggests  the  appropriate  remedy,  the  report 
should  be  referred  to  with  the  view  of  ascertaining,  if  possible, 
what  was  really  the  grievance  legislated  upon  and  what  was 

Regulation      intended  to  be  the  remedy.     The  name  of  the  early  Parliamentary 

Acts  based       Reports  dealing  with  the  question   of  railways  and   their  traffic 
on  reports  oi 

Committees,  is  legion.  The  commencement  of  existing  legislation  upon  the 
regulation  of  railways  may  be  taken  to  be  the  Regulation  of 
Eailways  Act,  1873,  under  which  the  former  Railway  and  Canal 
Commission  was  constituted.  This  Act  was  based  upon  the 
elaborate  and  able  report  of  the  Committee  of  1872,  and  we  have 
accordingly  set  out  that  report  in  full  in  the  second  part  of  this 


REPORTS   OF   PARLIAMENTAIIY    i  nMMITTEES.  11 

work.     In  a  similar  manner,  the  present  Hail  way  Commission  is 
constituted  under  the  authority  of  the  II  ail  way  and  Canal  Traffic 

$8,  which  followed  the  recommendations  of  the  Commit- 
of  1882.     Intermediate  years  were  taken  up  with  abortive  Hi 
to  consolidate  the  companies'  charging  powers,  hut   the  fram< 
of  the  Act,  while  adopting  other  suggestions  of  the  1882  Com- 
mittee, passed  on  to  the  Board  of  Trade  the  duty  of  consolidating 
the  llailway  and   Canal  Companies'  Special    A.ct&      We    set  out 

ydin-ly  the  report  of  the  Committee  upon  whose  recom- 
mendations the  Act  of  1888  was  founded.  Xext  in  order  of  time 
and  of  importance  come  the  Kail  way  Kates  and  Charges  Order 

•irmation  Acts   of   1891-2.      These   represent  the  labours  of 

Hoard  of  Trade  in  consolidating  classifications  and  maximum 
rates.  In  introducing  the  Provisional  Orders  into  Parliament  tin- 
Board  of  Trade  presented  a  report,  in  which  they  explained  tin- 
method  and  principles  upon  which  the  work  had  been  conducted. 
This  report  seems  necessary  to  a  full  comprehension  of  the  schedule-. 
and,  lastly,  we  republish  the  report  of  the  Committee  of  1893,  up<m 
whose  recommendation  the  Act  of  189-4  became  law.  In  these 
four  reports  will  be  found  the  expression  of  the  views  of  Parliament 
upon  the  greater  part  of  the  questions  which  in  the  present  d 

rise  to  litigation  between  railway  companies  and  trader-. 

SELECT  COMMITTEE,  1ST.. 

In  the  Session  of  1871-2  a  very  great  number  of  Bills  were 
introduced  into  Parliament  having  lor  their  object   the  amal^ama-  l 
•  >f   railway  companies,  and  a   Seled  Committee  of  Lords  and 
pointed  to  inquire  into  the  question  as  to  whether 
inning  process  of  consolidation  and  extension  of  the  great 
com]  as  not  tending  to  destroy  com]  >et  it  ion  and  to  create 

a  monopoly  of  the  carrying  trade  in  tin-  hands  of  a  few  powerful 
corporations.     The  Committee    heard  a  great   mass  of 

••nteil  an  exhaustive  report,  dealing  most  fully  and  forcibly 

submitted  to  them. 
The  main  outcome  of  their  deliberations  was  to  the  efl 


•ion  between  railway  companies!  while  not  iltogetb 


hut  of  minor  importance,  and  that   the  h-.-mmu'  of 
1    be    mon-    than    rompeusated     by  the    advantages    to   be 

.  .judicious  amalgamation  :  that  sea  competition  e\i  • 
was  an  1   ought    :••  be  maintained  and 
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Competition, 
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Committees 


Unforeseen 
of 


strengthened,  mainly  by  preserving  the  freedom  of  harbours  from 
the  control  of  railway  companies. 

The  principal  attention  of  the  Committee  was  directed  to  the 
question  of  competition  by  canal;  they  thought  that  this  would 
have  been  substantially  effective  had  not  Parliament  sanctioned 
the  principle  of  allowing  railway  companies  to  acquire  a  link 
in  a  through  route  of  canal  communication,  with  the  view  of 
enforcing  the  original  excessive  powers  of  the  purchased  company, 
and  thus  destroying  the  through  route  as  a  means  of  competition. 
As  an  instance  of  this,  see  Johnson,  1.  The  remedy  proposed  was 
that  Parliament  should  grant  the  right  to  a  reasonable  through 
toll,  notwithstanding  that  some  railway  company  might  have  a 
statutory  power  to  impose  a  prohibitive  bar  toll  upon  the  through 
traffic.  The  Committee  dealt  also  with  the  question  of  enforcing 
the  existing  statutory  obligations  of  the  railway  companies,  and 
they  proposed  a  new  tribunal,  the  Eailway  and  Canal  Commission, 
which  should  have  powers  granted  with  this  object. 

The  whole  report  of  this  Committee  is  of  great  interest.  It 
commences  with  a  review  of  the  findings  and  recommendations 
of  previous  Committees,  and  of  the  result  of  the  legislation  ensuing 
therefrom. 

The  first  point  dealt  with  is  the  State  purchase  of  railways, 
as  advocated  within  very  restricted  limits  by  Mr.  Gladstone's 
Committee  of  1844.  In  1846,  when  200  amalgamating  Bills 
were  before  Parliament,  the  Select  Committee  considered  that 
the  proper  set-off  was  the  maintenance  of  canal  competition,  and 
their  opinions  and  arguments  are  given  at  length. 

The  appointment  of  Eailway  Commissioners  to  direct  and 
control  amalgamation,  and  their  failure  to  do  so,  is  referred  to 
and  explained.  The  report  next  quotes  and  discusses  the  report 
of  the  Committee  of  1853  on  amalgamation  and  interchange  of 
traffic.  This  report  was  the  basis  of  the  Act  of  1854.  The 
Committee  refer  to  Lord  Campbell's  views,  that  the  powers  con- 
ferred by  this  Act  could  not  be  efficiently  exercised  by  any 
ordinary  court  of  law,  but  could  better  be  administered  by  a 
technical  and  permanent  tribunal.  They  accept  the  opinions 
expressed  by  the  Board  of  Trade,  that  it  is  inexpedient  that  a 
Government  Department  should  be  entrusted  with  the  duty  of 
instituting  legal  proceedings  in  cases  of  alleged  default  on  the 
Part  °f  railway  companies.  The  report  then  deals  with  the 
Prooress  and  effect  of  amalgamation,  and  of  the  growth  of 
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third-class  traffic  as  instances  of  the  impossibility  of  foreseeing  or 
of  attempting  to  control  the  natural  development  of  traffic.  "  It 
appears,  therefore,  that,  in  spite  of  the  recommendations  of  th. 
authorities,  combination  and  amalgamation  have  proceeded  at 
the  instance  of  the  companies  without  check  and  almost  without 
regulation.  United  systems  now  exist,  constituting  by  their 
magnitude,  and  by  their  exclusive  possession  of  whole  districts, 
monopolies  to  which  the  earlier  authorities  would  have  been  most 
strongly  opposed.  Nor  is  there  any  reason  to  suppose  that  the 
progress  of  combination  has  ceased,  or  will  cease,  until  (Ireat 
Britain  is  divided  between  a  small  number  of  great  companies." 

The  Committee  then  proceed  to  consider  whether  competition  Competition 

S  and  whether  it  can  continue  to  be  relied  upon  as  railway11 
companies  become  more  powerful.     They  state  the  salient  facts, 
and   the  conclusions  to  be  deduced   from  them,  as  regards  com- 
petition  by   sea,    through  conveyance   by  steamships,  and   corn- 
ion  by  independent  and  by  railway-owned  canals.    They  make 
ral  recommendations  as  regards  this  last-mentioned  item. 
Upon  the  question  of  the  maintenance  of  competition  between  Amui 
railways  in  the  face  of  extending  amalgamation,  the  Commit 

.ess  but  little  faith  in  such  remedial  measures  as  compulsory 
running  powers  and  the  like,  and  they  doubt  the  injurious  effects 
attributed  to  amalgamation. 

"  The  case  of  the  North  Eastern  is  a  striking  illustration.    That 

railway,  or  system  of  railways,  is  composed  of  37  lines,  several 

of  which    formerly   competed  with   each   other.      Before    their 

amalgamation  they  had,  generally  speaking,  high  rates  and  fares 

low   dividends.      The   system   is   now   the   most  comp! 

'.poly  in  the  United  Kingdom;  from  the  Tyne  to  the  H umber, 

with  one  local  exception,  it  has  the  country  to  itself,  and  it  has 

st  fares  and  the  highest  dividend  of  any  large  English 

railway.     It  has  had  little  or  no  litigation  with  other  companies. 

Complaints  have  been  heard  from  Lancashire  and  Y< 
:•!,  where  there  are  s-  Dinj.ctiii^  lines,  no  \ 

appeared  to  complain  of  the  Nortli   Eastern;   and   the  general 
\\X    in    the  district    it    serves    appears    favourable    to    its 
managemci 

The  Committee    then  deal  seriatim  with  various   remedies 

give  reasons  for  disapproving  of  any  attempts 

:i  and  to  fix  any  normal  standard  of  railway  rate,  or 

ic  measures  for  limiting  dividends  or  for  regulating 


14 


THE  LAW  OF  RAILWAY  AND  CANAL  TRAFFIC. 


rates  and  fares  in  proportion  to  profit.  They  disapprove  of  com- 
pulsory legislation  in  respect  of  workmen's  trains,  and  of  all 
schemes  for  forecasting  areas  of  amalgamation.  They  explain 
and  recommend  proposed  remedies  in  respect  of  terminal  charges, 
classification,  codification  of  maxima,  construction  of  branch  lines, 
interchange  of  traffic,  conveyance  of  troops,  conveyance  of  mails, 
and  the  institution  of  a  railway  tribunal.  It  may  be  taken  that 
their  recommendations  have  now  passed  into  law,  with  the  excep- 
tion of  those  authorizing  local  authorities  to  construct  branch  lines, 
and  the  reduction  of  fares  for  troops. 


Committee, 

1882. 


Rates  in 
•excess  of 
maximum. 


Home  and 
foreign  pro- 
duce. 


Rates  in- 
creased in 
1873. 


Publication 
of  rates. 


SELECT  COMMITTEE,  1882. 

The  new  tribunal  referred  to  in  the  last  paragraph  was 
appointed  experimentally,  as  it  were,  for  a  period  of  five  years, 
and  at  the  end  of  that  time  was  re-appointed  for  another  similar 
period.  In  view  of  the  approaching  termination  of  the  second 
quinquennium  a  Committee  was  appointed  to  inquire  into  its  work- 
ing, and  as  to  any  causes  of  friction  still  existing  between  railway 
companies  and  traders.  The  Committee,  in  their  report,  distributed 
the  grievances  of  traders  into  seven  divisions,  and  set  out  their 
opinions  and  recommendations  in  respect  of  each  of  them. 

1.  The  complaint  that  charges  are  enforced  in  excess  of  the 
companies'  maximum  has  reference  to  the  vexed  question  of  the 
legality  of  terminal  charges.      The  Committee  recommend  that 
station  terminals  should  be  legalized,  and  that,  pending  the  fixing 
of  a  maximum,  full  particulars  of  them  should  be  entered  in  the 
station  rate-books,  "  so  that  it  may  be  open  to  anybody  at  any 
time   to  challenge  the  reasonableness  of  such  sums  before  the 
Eailway  Commissioners." 

2.  Instances  of  preferential   treatment  of  home  and  foreign 
produce  are  quoted.     Foreign  hops,  Boulogne  to  London,  17s.  Qd. 
per  ton ;  English  hops,  Ashford  to  London,  35s.  per  ton.     American 
beef,  slaughtered  in  Glasgow,  45s.  to  London ;  Scotch  meat,  under 
similar  conditions,  77s. 

3.  Owing  to  increased  price  of  materials,  railway  rates  were 
generally  advanced  in  1873 ;  but  although  prices  returned  to  their 
normal  figure,  no  reduction  was  made  in  the  increased  railway 
rates. 

4.  The  imperfection  and  confusion  of  the  companies'  Special 
Acts,  and  their  neglect  to  keep  proper  station  rate-books,  make 
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it  impracticable  to  ascertain  either  what  a  rate  is  or  what  it  ouirht 

to  be.     The  charging  p<>\vers  should  be  revised  and  consolidated, 

penalties  imposed  for  non-compliance  with  the  statutory  pro- 

s  to  rate-books  ami  publication  of  the  companies'  charges. 

report  then  states  the  traders'  grievances  in  respect  of 

the  charging  of  full  maximum   powers,  of  preferential  rates  for 

home  produce,  of  unequal  rates  arising  from  competition,  and  of 

is  from  ports,  but  the  Committee  (probably  divided  in 

make  no  attempt  to    urapple  with  the   difficulties   and 

a  indicated  by  them. 

Y<>ur  Committee  think  that  many  of  these  differential  cha: 
.  d  substantial  grounds  for  complaint,  but  they  do  not  consider 
cessary  to  express  an  opinion  as  to  how  far  these  ditl'erential 
:-ges  constitute  undue  preferences,  because  that  is  a  point  which 
the  proper  tribunal  has  full   power  to  determine,  and  each  case 
:  be  considered  on  its  merit  <.  '' 

There  will  probably  be  no  difference  of  opinion  on  the  point 
section  27  of  the  1888  Act  fully  reflects  the  indeterminate 

:i  of  the  above  paragraph. 

The  Committee  point  out  that  the  expense  and  difficulty  of  Redrew  nn- 
obtaining  redress  in  the  case  of  oppressive  treatment  is  almost  obtaim 
•:  immutable  by  a  private  trader.     The  remedy  suggested  is  in 
ers  proposed  to  be  given  to  the  Railway  Commission. 

.iiuittee    reinforce   the  .views    of   the   Committee 


;ds  the  suppression  of  competition  on  railway-owned01 

iinplaints    in    re-pert    »»f   passenger   fares   are  not  of  an  Passenger 
important  ci.  but,  such  a^  they  are,  the  <  'oinmittee  would  f*pe§' 

ii  to  the  adjudication  <>t  tin-  Kailway  Commission. 
8.  The  recommendations  as   regards   the    Kaihvay  Commission  Kaiiwar 

l>een  in<  1  in  tin-  en-uing  Art.     Tin-  tribunal  should  triban 

be  made  permanent,  notwithstanding  that  e<mr  ly  few  cases 

utility  is  not  to  be  measured  solely 
by  ti  :ices  in  which  ii  n  called  upon  to  'hear  I 

l>ut  also  by  tin-  "lling  influence 

-ts  existeii'          The  tion  I  laf   letve  -h..uM  l>e  given  by 

Court  of  Appeal  to  app'-a!  to  nls,  l>ut  that  all 

costs  of  such   an  appeal    slmul  i  by  the  railway 

;{>aniesv:  -mt  find  iimmr  \\ith  the 
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BOARD  OF  TKADE  EEPORT  TO  PARLIAMENT,  1890. 

Board  of  This  report  explains  under  the  separate  headings  the  different 

1890 6  Report'  contentions  of  the  railway  companies  and  of  the  traders  as  regards 
the  basis  which  should  be  adopted  in  fixing  maximum  powers  for 
the  various  rates  and  charges  authorized,  and  the  conclusions 
which  have  been  arrived  at  by  the  Board  of  Trade  themselves 
in  proposing  the  revised  classifications  and  schedules  of  rates. 
Their  motto  was  quieta  non  movere,  and,  in  the  absence  of  any 
guidance  from  Parliament  as  to  the  principles  upon  which  the 
revised  maximum  were  to  be  founded,  they  determined  to  base 
them  upon  actually  existing  rates,  allowing  a  reasonable  margin 
to  provide  for  future  contingencies.  The  traders  and  the  com- 
panies differed  somewhat  as  to  what  might  be  considered  a  reason- 
able margin,  but  both  sides  were  content  with  the  Board  of 
Trade  procedure,  and  all  concerned  fully  appreciate  the  excessive 
labour  and  the  great  ability  which  has  resulted  in  this  monumental 
codification. 

Value  of  Should  the  consolidation  of  the  various  Traffic  Acts  be  looked 

codification.  Up0n  as  giving  rise  to  too  many  difficulties,  it  would  still  be  a 
matter  of  advantage  and  importance  if  the  codification  of  the 
maxima,  and  of  the  general  regulations  could  be  followed  by  that 
of  the  minor  "  conditions  "  relating  to  goods  and  passenger  traffic, 
since  these  still  give  rise  to  litigation  and  friction  between  the 
railway  companies  and  their  customers. 

"  Conditions."  So  the  Committee  of  1893  report  and  express  their  "  opinion 
that  traders  should  be  protected  against  the  imposition  of  un- 
reasonable conditions  of  transport  on  risk  notes  and  otherwise." 

The  specimens  of  conditions  appended  to  this  volume,  and  the 
numerous  cases  relating  to  disputes  as  to  the  reasonableness  and 
validity  of  these  or  similar  conditions,  show  there  is  still  scope  for 
the  codifying  ability  of  the  Eailway  Department  of  the  Board  of 
Trade. 

SELECT  COMMITTEE,  1893. 

Committee,  This  Committee  was  appointed  to  report  upon  the  action  taken 

by  the  companies  in  putting  their  full  maximum  powers  into 
operation  on  the  1st  of  January,  1893.  The  conclusions  and 
recommendations  of  this  Committee  find  a  more  appropriate  place 
in  the  later  chapter  on  increased  rates. 


(     17    ) 
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CHAPTER  III. 

RAILWAY   COMPANIES   AS   COMMON   CARRIERS. 

RAILWAY  companies  are  authorized  to  undertake  the  carrying  of  Obligations 
traffic   upon   their   own  railway  by  section   86  of  the  Railways 

ises  Act,  1845.  A  corresponding  section,  giving  the  same 
authority  to  canal  companies,  is  section  3  of  the  Canals'  Clauses 
Act  of  the  same  year. 

A  railway  company,  in  fulfilling  the  duties  undertaken  as 
carriers,  is  subject  to  the  same  liabilities  and  entitled  to  the  same 
protection  as  are  stage-coach  proprietors  and  common  carriers. 
See  section  89  of  the  Railways'  Clauses  Act,  1845. 

The  protection  referred  to  would  be  mainly  that  of  the  Carriers  Common 
Act,  1830,  dealt  with  in  succeeding  chapters.     The  common  law 
obligations  of  carriers  would  be  to  receive,  convey,  and  deliver 
traffic   according   to  their  profession,  and   the  capacity  of  tlu-ir 

ides.  In  default  of  so  doing,  they  are  liable  to  make  good  any 
damage  resulting  from  the  non-performance  of  their  duly.  As 

trds  goods  and  merchandise,  they  would  be  exonerated  from 

ility  for  the  absolute  fulfilment  of  their  contract  only  through 
accidents  or  restraint  arising  from  the  act  of  God  or  of  tlu«  King's 
enemies,  through  the  contributory  negligence  of  the  consignor,  or 
the  inherent  vice  of  the  thing  carried.  A  passenger  is  partly 
Mii<ler  his  own  care,  and  to  some  extent  lie  receives  and  delivers 
hims.-lf ;  tin-  carrier  is  liable  to  a  passenger  for  such  injuries  only 
as  may  be  proved  to  have  arisen  through  the  carrier's  negligence. 

The  extent  of  the  obligations  and  exemptions  d  y  carriers 

has  been  dealt  with  in  various  text  books ;  it  is  proposed  here  to  deal 
only  with  such  exemplifications  of  the  law  as  may  be  governed  by 

umstances  peculiar  to  the  traffic  «n  railway*.     Th«-  ]  rin<  iples 

licable  to  them  remain  the  same,  but  the  greater  capacity  of  a 

way  company  wouM  in  s-.m,-  .legree  be  taken  to  widen  the 
scope  of  its  public  profession,  and  this,  again,  cannot  be  considered 

c 
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as  entirely  independent  of  a  company's  statutory  authority,  although 
the  Statute  may  be  silent  on  the  question  of  the  extent  of  the 
company's  obligation  to  carry. 

Before  1854  it  was  clearly  open  to  a  company  to  limit  its 
public  profession  to  carry  by  such  arbitrary  restrictions  as  its 
managers  considered  to  be  in  its  interests,  as  where  a  company 
purchased  a  link  of  a  canal,  closed  it  for  navigation,  and  refused 
to  accept  traffic  at  the  termini  of  the  remaining  sections  (Johnson,  1). 

In  later  cases  where  a  company  has  disclaimed  the  position 
of  common  carriers  of  traffic,  as  of  coals  (Oxlade,  386),  manure 
(Aberdeen,  213),  fish  (Beal,  124),  and  live  stock  in  various  cases,  it 
has  not  been  with  the  intention  of  absolutely  refusing  to  carry  the 
traffic,  but  with  the  view  of  maintaining  that,  in  the  absence  of  any 
legal  obligation  to  do  so,  any  terms  or  conditions  imposed  could 
not  be  other  than  reasonable. 

This  contention  was  approved  by  many  of  the  earlier  judges,  and 
so  late  as  in  the  case  of  McKay,  248,  it  was  held  that  if  a  company 
were  not  compellable  by  law  to  perform  a  given  service,  it  was  open 
to  them  to  claim  to  be  paid  charges  above  the  statutory  maximum 
when  the  service  was  rendered  voluntarily.  But  the  decision  of 
the  Court  of  Appeal  in  Donellan,  250,  approved  by  the  House  of 
Lords  in  Loseby  and  Carnley,  256,  seems  to  be  clear  upon  the  point 
that,  whether  compellable  or  not  compellable,  a  railway  company 
is  strictly  limited  by  its  maximum  powers.  It  appeared  to  the 
Eailway  Commission  that  it  was  not  open  for  a  railway  company 
who  had  once  held  themselves  out  as  being  common  carriers  of  a 
given  traffic,  passengers,  e.g.,  to  withdraw  from  their  public 
profession  on  the  ground  that  the  traffic  proved  unremunerative 
(Winsford,  401,  and  Darlaston,  409).  The  Court  of  Appeal,  mainly 
on  other  grounds,  overruled  the  Eailway  Commissioners'  decision. 
Still  less  where  the  line  of  railway  has  been  destroyed  is  it  the 
duty  of  a  company  to  restore  it  (Reg.  (Euabon  Brick  and  Terra- 
Cotta  Company)  v.  Great  Western  Eailway  Company,  500). 

As  to  what  constitutes  an  act  of  God,  and  as  to  how  far  a 
company  should  adopt  precautions  to  prevent  injury  arising,  see 
Nitro-Phosphate,  etc.,  Co.,  4.  The  question  seldom  arises  in  matters 
concerning  railway  traffic.  On  canals,  a  frost,  making  the  canal 
impassable  through  ice,  is  obviously  such  an  event  as  is  contem- 
plated by  the  expression. 

It  is  the  duty  of  a  carrier  to  deliver  the  goods  entrusted  to 
him,  and  the  Courts  are  not  inclined  to  consider  a  wrong  delivery 


RAILWAY   COMPANIES    AS    COMMON    C.\U11IKK<  19 

as  covered  by  an  owner's  risk  agreement  exonerating  from  loss. 
If  companies  desire  to  exonerate  themselves  from  their  ordinary 
duties  as  carriers,  they  must  use  apt  words  for  the  purpose 
(Goldsmith,  6).  A  misdelivery,  merely  resulting  in  de-lay.  \\a>  held 
8  covered  hy  the  exception  in  Stevens,  7.  An  owner  may 
countermand  the  original  instructions  as  to  delivery,  and  the 
further  instructions  will  be  held  to  form  a  part  of  the  original 
contract  (Scothorn,  2).  Delivery  to  a  wrong  person  would  probably 
Id  to  lie  more  akin  to  misconduct  than  to  negligence  (Hoare,  3). 
An  unwarranted  refusal  to  deliver  at  all  would  certainly  be  held 
to  amount  to  misconduct  (Gordon,  5).  It  is  unreasonable  for  a 
railway  company  to  mix  different  owners'  cattle  together,  and  to 
claim  exemption  for  liability  for  misdelivery  (McNally,  142). 

When    injury    apparently    arises   from   the   inherent   vice   or  inherent 
liability  to  damage  of  the  thing  carried,  the  onus  of  proof  to  tin- 
contrary  will  lie    upon    the  pltff.  (Kendall,    8).      Mere   difficulty 
MIT  from  such  defect,  though  unforeseen,  will  not  excuse  the 
:  ier  from  performance  of  the  contract  undertaken  (Johnson,  9). 

ition  exonerating  from  delay  was  held  not  to  cover  delay  Delay(gooda). 
arising    from    the  forwarding  of   the  traffic  by  a   route  different 
to    that    ordered.      This    was    held    to    be   breach   of    contract 
•T,  not  merely  an    imperfect    fulfilment   of   that   entered 
Mallet,  149). 
The  duty  of  a  carrier  comes  to  an  end  when  a  tender  of  the  i:«-fuaal  to 

by  the  conquer,  or  when  delivery  cannot  be 

*ed  owing  to  other  circumstances  not  arising  from  the  carrier's 

default.      !!••    then    becomes    an    involuntary    bailee    of  the 

goods,  and  his  position  in  that  capacity  has  been  amply  elucidated 

in   t:  'us  on   the   ease   of  Coggs  v.   Bernard,  in  Smith's 

Leading  Cases. 

In  Hudson,  12,  it  was  contended  that   the  duty  devolve.  1   i 

•ng  notice  to  the  consignor  «f  the  red; 
Brainwcll,  I',.,  held  th  BQiM  rule  of  conduct  could  he  laid 

ii  as  api  bo  all  cases.     The  true  rule  \v  is  ih, it.  <>n  a 

;hr   goodfl,  the   r;irrier  must   act    as   a   reasonable 

:  ci  i  (  MI  instances. 

is  h'-ld  ivasonab!  •  send  a  horse  to  a  livery 

consignee  was  not  present  to  receive  it  at  10  p.m. 
(Swaffield.  15). 

he  carrier  takes  rejected  goal  ;*«^ 

eman  ;  he  is  responsible  only  for  the  JJ£Jf 


20 


Default  of 
third  parties. 


Through 
booking. 


THE  LAW   OF  RAILWAY  AND  CANAL  TRAFFIC. 

consequences  of  his  own  or  of  his  servant's  neglect  or  wrong- 
doing. 

In  Heugh,  14,  notice  to  the  consignor  would  have  circumvented 
the  fraud  in  progress,  but,  after  an  attempted  delivery  at  the 
address  given,  the  company,  as  warehousemen,  were  held  not 
blameable  in  delivering  the  goods  to  a  person  who  purported  to 
represent  the  consignee.  When  goods  are  addressed  "  till  called 
for,"  the  carrier  may  be  assumed  to  be  invested  with  the  character 
of  warehouseman  almost  immediately  on  their  arrival  (Chapman,  17). 
Why,  "almost,"  is  not  quite  clear;  the  goods  are,  as  it  were, 
addressed  to  the  carrier  as  warehouseman,  and  it  would  seem  to 
be  his  duty  and  his  right  to  warehouse  them  forthwith.  A  notice 
of  arrival,  in  the  form  frequently  adopted,  to  the  effect  that  the 
goods  are  held  to  the  "  order  of  the  consignee,"  and  that  warehouse 
charges  are  running,  will  tend  to  vary  the  carrier's  liability.  In 
Mitchell,  16,  the  company  had  no  warehouse,  and  were  held  liable 
for  damage  by  exposure  of  the  goods  to  the  weather.  In  the 
absence  of  such  a  notice,  the  responsibility  would  probably  have 
been  that  of  the  consignee.  In  Coventry,  18,  a  fraudulent  consignee 
obtained  duplicate  advice  notes,  which  stated  that  the  grain  in 
question  would  only  be  delivered  to  the  order  of  the  consignee. 
The  company  were  held  to  be  estopped  from  denying  that  they 
were  the  holders  of  two  consignments,  and  were  called  upon  to 
make  good  the  value  of  both  to  the  holders  of  the  advice  notes. 

The  duty  of  a  carrier  being  limited  to  the  making  delivery 
within  a  reasonable  time,  he  cannot  be  held  responsible  for  delay 
which  does  not  arise  through  his  own  negligence  (Taylor,  24).  In 
that  case  the  defts.'  line  was  obstructed  through  an  accident  caused 
by  the  negligence  of  a  company  who  had  running  powers  over  it. 
According  to  the  mode  of  pleading  in  vogue  in  1866,  it  would 
seem  that  the  negligent  company  could  entirely  escape  the  con- 
sequence of  their  negligence  under  such  circumstances ;  in  more 
modern  times  the  respective  liability  of  the  two  companies  con- 
cerned might  have  been  looked  at  in  a  different  light. 

In  cases  of  through  booking  the  forwarding  company  would 
usually  be  liable  for  the  safe  delivery  of  goods  to  their  destination 
(Muschamp,  19,  Webber,  23). 

It  is  not  open  to  a  railway  company  to  plead  that  in  under- 
taking through  booking  they  acted  ultra  vires  (Wilby,  20).  See 
also,  on  such  point,  Doolan,  383.  Nor  is  there  any  difficulty  when 
it  is  known  where  and  how  the  damage  was  occasioned,  as  the 
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wrong-doer  would  always  be  liable  (Foulkes,  28).  See  cases,  also, 
under  the  head  of  "conditions"  and  " passengers'  luggage,"  also 
Hall,  274. 

The  pltff.  was  held  to  be  without  remedy  where  the  forwarding 
company   stipulated   for   exemption  from   liability  for   damages 
occasioned  off  their  own  line,  and  were  able  to  prove  safe  delivery 
o  next  forwarding  company,  and  it  could  not  then  be  ascer- 
tained where  the  injury  done  had  been  occasioned  (Tuohey,  29.v). 

Now.  in  such  a  case,  the  views  of  the  Court,  as  expressed  in 
Mahony,  151,  would  probably  prevail,  and  it  would  be  held 
incumbent  on  company  A  to  prove  safe  delivery  to  company  B, 
who  in  turn  would  be  required  to  prove  delivery  to  C,  or  else  to 
be  held  responsible.  See  also  Curran,  148,  Camming,  384. 

In  Collins,  21,  the  pltff.  unsuccessfully  endeavoured  to  turn  the 
conditions  of  such  an  owner's  risk  note  to  his  own  advantage. 
His  van  of  furniture  was  burnt,  without  negligence,  on  the  Bristol 
and  Exeter  Hail  way,  and  he  contended  that  inasmuch  as  the 
liability  of  the  Great  Western,  the  forwarding  company,  ceased  on 
delivery  to  the  Bristol  and  Exeter,  the  latter  had  accepted  the 
traffic  with  full  carriers'  liability.  The  case  gave  rise  to  much 
difference  of  opinion,  but  in  the  House  of  Lords  it  was  held,  with 
doubt  and  hesitation,  that,  either  the  pltff.  must  be  assumed  to 
have  contracted  with  each  separate  company  upon  the  terms  of 
'  'riginal  consignment  note,  or  else,  that  he  had  no  contract 
at  all  witli  any  but  the  first  company,  and  that  he  could  not 
recover  for  a  simple  accident  under  either  alternative.  A  converse 
case  was  that  of  Shepherd,  25,  where  the  Bristol  and  Exeter 
Company  undertook  to  deliver  at  Paddington,  but,  delivery  bein_r 
duty  of  warehousing  did  not  devolve  on  that 
company,  and  tl  held  not  to  be  the  proper  defts.  in  an 

action  re  it. 

In  Coxon,  22,  tin-  plttl'.  failed  to  obtain  damages  for  injuries 

occasioned  to  cattle  through  wlu-n  lie  elected  to 

'4  his  action  agni  n  iick-cwin^  company.     I'.ut  he  had 

not  contracted  with  tin-in,  an«l  it  is  clearly  not  a  duty  owing  by  a 

•vay  company  to  all  the  world  »  have  their  rolling ttook 

;«iCt  State  of  r  :id   in   rrn.lilirss  at  any  moment  to  be 

used  by  whatever  consignor  may  be  able  to  lay  hi  upon  it 

The  extent  of  the  damages  recoverable  for  breach  of  contract  DMMM§ 
is  governed  1  in  i pies  of  tin-  mmm,,,,  l.,w  mi  tin-  -ul-M'ct.*808 

As  applied  to  the  goods  traffic  of  railway  companies,  it  would 
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not  cover  the  profit  on  sales  lost  through  delay  in  forwarding 
samples  (Redmayne,  30),  nor  hotel  expenses  incurred  in  waiting 
for  them  (Woodger,  31).  But  when  samples  and  exhibits  sent 
from  one  agricultural  show  to  another  did  not  arrive  until  the 
show  was  over,  and  the  defts.'  agent  was  on  the  show  ground  can- 
vassing for  traffic,  it  was  held  that  the  defts.  were  affected  with 
knowledge  of  the  necessity  for  the  arrival  of  the  goods,  and  of 
the  purpose  of  their  transit,  and  were  liable  for  the  loss  of  the 
advantages  which  the  pltff.  might  have  obtained  by  their  exhibition 
(Simpson,  32). 
Remoteness  The  leading  cases  on  this  subject  are  Home,  36,  and  Hadley, 

of  damage       -Q      jn  Home's  case  it  was  decided  that  the  mere  fact  that  a 
(goods). 

station  agent  is  informed  that  it  is  of  importance  that  the  pltff.'s 

goods  should  be  delivered  at  the  earliest  possible  opportunity  does 
not  constitute  a  special  contract  with  the  company  to  deliver  them 
in  an  unusually  short  time,  or  in  default  to  be  liable  for  the  con- 
sequences resulting  to  the  pltff.,  nor  that  the  measure  of  damages 
should  be  the  exceptional  loss  which  a  pltff.  has  sustained  by  not. 
fulfilling  his  own  contract  within  the  appointed  period,  nor,  indeed, 
anything  exceptional  in  its  character  or  nature. 

The  case  of  Hadley,  11,  was  of  a  similar  character.  A  shaft 
was  required  for  the  working  of  a  mill,  and,  owing  to  a  misunder- 
standing, the  carriage  of  it  was  delayed  for  some  days.  The  pltff. 
alleged  that  the  working  of  the  mill  was  suspended  in  consequence 
of  the  non-delivery  of  the  shaft,  and  in  consequence  of  the  sus- 
pension of  working  he  lost  the  profits  he  would  otherwise  have 
earned.  The  jury  had  taken  the  loss  of  profit  into  account  in 
assessing  the  amount  of  damages  awarded,  and  the  Court  of 
Exchequer  directed  a  new  trial  on  the  ground  of  misdirection, 
"  The  judge  ought  to  have  told  the  jury  that  upon  the  facts  then 
before  them  they  ought  not  to  take  the  loss  of  profits  into  con- 
sideration at  all  in  estimating  damages."  The  rule  laid  down  by 
the  Court  may  be  stated  roughly  to  be,  that  the  damages  to  be 
allowed  should  be  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the  time  they  made 
the  contract  as  the  probable  result  of  the  breach  of  it.  This  rule 
has  been  substantially  adhered  to  in  later  cases,  although  the 
precise  expression  of  it  has  been  modified. 

All  the  important  cases  on  this  point  are  quoted  and  discussed, 
under  the  heading  Vicars  v.  Wilcocks,  in  the  second  volume  of 
Smith's  Leading  Cases. 
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The  duty  of  a  railway  company  towards  the  passengers  whom  Liability  to 
they  undertake  to  carry  is  not  so  extensive  as  in  the  case  ofPa88en86r8« 
merchandise.  The  safe  delivery  of  a  passenger  to  his  ultimate 

:nation  forms  no  part  of  the  implied  contract  of  carriage,  which 

::nply  that  the  carrier  will  use  his  best  endeavours  to  perform 
the  journey  safely  and  in  reasonable  time,  but  he  is  not,  at  common 
law,  responsible  for  any  failure  to  do  so  which  does  not  arise  from 
his  own  negligence.  The  occurrence  of  delay  or  injury  gives  rise 
to  no  pr'<  ease  which  the  carrier  is  called  upon  to  rebut, 

but  the  onus  of  positive  proof  of  negligence  rests  upon  the  pltff. 
who  alleges  it  (Daniel,  29). 

In  the  case  of  Kalidas  Mukerjee,  50,  the  pltff.  called  upon  the 
< -"in j. any  to  show  that  every  precaution  had  been  taken  to  prevent 
a  fellow-passenger  from  bringing  explosives  into  a  railway  carriage, 
but  the  ( 'curt  held  that  it  was  for  the  pltff.  to  set  up  and  prove 
the  act  of  negligence  which  he  attributed  to  the  company  in  that 
respect  (Collett,  10). 

In  Pounder,  48,  and  Cobb,  49,  curious  questions  arose  as  tODutytopro- 
tlie  duty  of  railway  companies  to  take  steps  for  the  protection  of tect- 
passengers  during  their  journey  against  the  misconduct  of  other 
passengers.  In  both  these  cases  the  pltff.  alleged  overcrowding, 
and  in  part,  at  least,  rested  his  claim  under  that  head  of  wrong- 
doing, but  it  was  clear  that  the  natural  consequence  of  over- 
••uld  not  be  that  the  overcrowders  would  assault  or 
rob  anotln-r  passenger.  In  neither  case  was  it  found  that  the 
company  had  omitted  any  positive  duty  of  protection  which  they 
owed  to  tin-  passenger,  bat  opimons  were  expressed  that  in  cases 
wh««iv  tli. -iv  H  any  ground  for  apprehension  of  dan^-r  ii  i*  for  the 
company  to  tak.  -ps  as  may  be  reasonable  to  avert  it. 

In  tli.-  rasr  df  Burke,  27,  the  pltll'.,  with  a  through  ticket  i-unl  i  ,,roign  rall- 
injured  on   a  railway   in   France.     In  that  case  w*y* 

lefts,  did  not  take  the  objection  ihat  they  were  not  :ble 

for  the  n  of  third  persons,  but  relied  on  the  conditions  of 

ticket  to  that  •  •H'.-rt,  and  ; 

cases  of  accident  arising  when  tin-  trains  of  one  railway  Manning 
company  are  running  upon  the  liin^  ..f  another  were  discussed  in 

case  of  Wright,  26.     From  a  consideration  of  tin-  decisions  in 
>  cases  cited,  the  Court  adopted  the  conclusion  t : 

'  contract  for  carriage,  as  an  impli-  the  con- 

tracting company  were  responsible  as  regards  both  their  own  lim- 
the  line  they  ran  o\  there  should  be  no  defect  arising 
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conditions. 


from  negligence  in  the  road,  engines,  carriages,  or  signalling.  To 
that  extent  the  lines  of  railway  over  which  they  worked  might  be 
looked  upon  as  their  own.  But  if,  in  the  course  of  the  journey, 
damage  was  done  by  the  trains  of  another  company,  the  action 
should  be  brought  against  the  real  tort-feasor,  and  not  against  the 
contracting  company. 

Duty  to  fence.  Where  accidents  are  caused  through  the  straying  of  cattle  on 
the  line,  the  facts  may  show  that  the  trespass  might  have  been 
prevented  except  for  the  neglect  to  take  proper  precautions,  but 
the  breach  of  statutory  obligations  imposed  upon  a  company  for 
the  benefit  of  adjoining  landowners  is  not,  in  itself,  a  breach  of 
any  duty  owing  by  the  company  to  its  passengers  (Buxton,  13). 

The  validity  of  the  "  conditions  of  the  companies'  time  tables," 
etc.,  when  it  is  sought  to  enforce  specific  performance  of  them  vi  et 
armis  against  passengers,  is  dealt  with  infra  under  the  heading 
of  bye-laws.  In  all  cases  relating  to  them  it  must  be  proved  that 
they  were  duly  brought  to  the  notice  of  the  passenger. 

In  Watkin,  41,  the  Divisional  Court  considered  the  cases 
of  Van  Toll,  Henderson,  Parker,  Zunz,  Harris,  and  Burke,  and 
came  to  the  conclusion  that  a  document  handed  to  a  person 
referring  in  any  manner  to  "the  conditions  exhibited  on  the 
premises,"  incorporated  the  whole  of  those  conditions  as  a  term 
of  the  contract.  The  decision  in  Woodgate,  42,  was  based  upon 
Watkin,  41,  but  in  the  House  of  Lords  it  was  decided  that  the 
case  was  one  for  the  jury,  and  that  the  proper  mode  of  putting  it 
to  them  in  ordinary  cases  was  by  the  three  questions  approved 
in  Parker,  188 ; — Did  the  pltff.  know  there  was  writing  on 
the  ticket  ?  Did  he  know  it  contained  the  conditions  of  a  con- 
tract ?  Did  the  defts.  do  what  was  reasonable  to  give  the  pltff. 
notice  of  the  conditions  ?  (Rowntree,  43).  See  also  Henderson,  182. 

In  cases  of  delay  both  sides  appeal  to  the  time-table  and  its 
conditions.  The  current  of  decisions  seem  to  imply  that,  in  the 
absence  of  force  majeurc,  the  company  are  responsible  for  the 
arrival  of  their  trains  within  a  reasonable  margin  of  the  time 
appointed.  In  Le  Blanche,  38,  a  loss  of  23  minutes  in  the  hour's 
journey  from  Liverpool  to  Manchester  (15  of  which  were  o wing- 
to  delay  in  starting)  made  the  pltff.  2J  hours  late  on  a  5  hours' 
journey.  The  Court  of  Appeal,  upon  the  form  of  the  conditions, 
held  that  the  company  were  liable  for  the  damage  occasioned  by 
such  delay.  Apparently  the  passenger  is  entitled  to  call  upon  the 
company  to  keep  reasonable  time  upon  the  passenger's  own  section 


Delay  (pas- 
sengers). 
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of  the  train  journey,  but  not  to  institute  an  inquiry  into  the  history 
of  the  whole  day's  traffic  over  the  whole  of  the  company's  system 
when  a  through  train  is  late  in  picking  up  passengers  at  an 

/mediate  station. 

Damages  were  allowed  for  delay  to  Hawcroft,  33,  whose  return  Measure  of 
excursion   ticket   entitled   him   to   return  .  on   a   Saturday. 
morning  train  being  crowded,  the  company  required  the  overflow 
of  excursionists  to  wait  until  the  evening;  those  who  did  so,  and 
arrived  at  junctions  late  at  night,  found  no  trains  to  take  them  to 
their  destinations  until  Monday  morning.     The  Court  held  tin* 
cost  of  a  conveyance  to  be  a  proper  measure  of  damage. 

The  Court  would  have  allowed  the  same  measure  of  damage-  in 
Hamlin,  35,  but  rejected  a  claim  to  a  week's  expenses  made  on  the 
ground  that,  not  having  met  his  customers  by  appointment  on  the 
market-day,  lie  had  to  spend  that  amount  of  time  in  visiting  them. 
Damages  were  allowed  to  Denton,  14,  when  a  company  continued 
to  publish  wrong  information  in  respect  of  another  company's 
trains  after  the  error  had  been  pointed  out  to  them.  In  Total 
McCartan,  19,  a  Divisional  Court  held  that  with  properly  ex- exoncration- 
pressed  conditions  a  company  might  relieve  themselves  from  all 
liability  whatever.  The  proposition  is  a  far-reaching  one,  and 
would  probably  bring  about  a  change  in  the  law  if  it  stood  tin- 
test  of  appeal  when  carried  to  its  logical  conclusion  in  a  case  of 
sufficient  importance.  See  Alverstone,  C.J.,  in  Duckworth,  39 A. 
Crane,  46,  was  a  case  of  pure  accident,  and  in  Driver,  47,  the  con- 
ditions \\viv  held  sufficient  to  cover  a  delay  of  14  minutes.  See 
also  Button,  295. 

The  damages  in  the  case  of  delay,  as  in  all  other  cases,  must  be 
such  as  would  follow  as  the  natural  c«inse«|uunce  of  it.     It  is  not  J' 
reasonable  to  ask  for  the  cost  of  a  special  train  in  order  to  avoid 
MVfiiicin •••  dl'  a  two  hours'  detention  (Le  Blanche,  38). 

In  Hobbs,  37,  the  defts.  failed  t<>   carry  a  passenger  to    hn 
ion,  and  sin?  had  to  walk  in  the  early  morning  in  the  rain 
B  of  country  mad  to  her  homo.     A  serious  illness 
idges  of  ;  •   hambi-r  W9M  of  nj.ii:: 

that  such  an  injury  was  the  remote,  and  not  the  iminrdiate,  result 
of  the  company's  breach  of  contract.    Six  years  lain-  tip    ' 
\PjM.-al,  in  anotluT  case,  expressed  an  exactly  opi*>- 

Hobbs'  case  was  quoted  to  them  as  an  an 
•    was  ex;  I    they   should    !oll..\v   (.MacMahoi! 

,  quoted  in  37). 
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The  conditions  of  a  workman's  ticket  limiting  liability  to  £100 
were  held  to  be  valid  in  Stirling,  45,  and  so  were  conditions  ex- 
empting from  liability  when  a  passenger  carriage  was  attached  to 
a  goods  train  (Johnson,  40). 

Conditions  were  held  not  binding  on  an  infant  in  Flower,  44. 

Eailway  companies,  like  all  other  principals  or  employers,  are 
responsible  for  the  acts  of  their  agents  and  servants.  In  early 
cases  it  was  frequently  contended  that  no  official  could  involve  a 
railway  company  in  responsibility  in  any  matter  in  which  he  was 
not  acting  within  the  precise  limits  of  his  instructions.  In 
Cox,  52,  the  Court  considered  that  a  station-master  exceeded  his 
duty  in  calling  in  a  specialist  to  perform  an  operation  on  an 
injured  passenger.  The  operation  apparently  was  both  necessary 
and  successful,  and  it  does  not  appear  upon  what  ground  of  merit 
payment  of  the  medical  fees  was  contested.  At  the  date  of  that 
decision,  1849,  the  doctrine  was  in  force  that  a  corporation  could 
contract  only  under  seal,  but  it  gradually  became  to  be  law  that 
in  the  case  of  great  trading  corporations,  all  ordinary  matters  of 
business  could  be  conducted  by  their  properly  constituted  officials. 
The  Court  accordingly  did  not  follow  Cox,  52,  in  the  case  of 
Walker,  59,  where  it  was  contended  that  the  general  manager  of 
the  Great  Western  Eailway  had  no  authority  to  order  surgical 
attendance  upon  an  injured  porter.  In  1850,  in  the  case  of 
Glover,  53,  the  Court  did  not  consider  the  company  liable  for  the 
action  of  its  servants  in  taking  forcible  possession  of  fencing  posts, 
the  ownership  of  which  was  in  dispute,  and  it  was  held  that  nothing 
short  of  the  direct  authority  of  the  company  acting  together  in 
committee  could  make  them  responsible  for  improper  acts  per- 
formed by  their  officials  beyond  the  limits  of  their  ordinary  routine. 

In  Giles,  55,  in  1853,  a  different  view  was  taken  of  the 
law.  Upon  the  contention  of  the  Taff  Vale  Company  that  the 
planting  of  certain  shrubs,  in  order  to  preserve  them,  was  an 
act  which  could  not  be  authorized  by  the  general  superintendent, 
Chief  Justice  Jervis  held  that  it  was  the  duty  of  a  company 
like  the  defts.,  who  trade  largely,  to  have  some  person  capable 
of  giving  directions  and  of  dealing  promptly  with  everything 
that  the  exigency  of  the  traffic  might  require.  It  would  be 
for  the  jury  to  say  whether  the  superintendent  was  such 
a  person.  And  so,  in  cases  of  arrest  under  the  company's  bye- 
laws,  it  was  held,  as  in  Moore,  62,  that  when  things  are  required 
to  be  done,  which  must  be  done  at  once  if  at  all,  the  company 
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must  have  some  person  on  the  spot  who  may  be  relied  upon  to  act 
with  ordinary  prudence  and  common-sense,  and  who  is  clothed  with  Kmer. 
authority  to  decide,  as  the  exigency  arises,  what  steps  are  to  In- 
taken.    If  such  person,  intending  to  exercise  his  authority,  mak< 
mistake,  and  dues  an  act  which  cannot  be  justified,  the  company 
onsible,  because  he  is  their  agent.     If  the  agent  assumes 
an  authority  which  the  company  themselves  do  not  possess,  he 
not  1"-  presumed  to  lie  acting  under  their  instructions,  and  they 
would  not  be  liable  for  his  mistakes.     Thus,  in  Poulton,  269,  a  A. -u beyond 
lion-master  uave  the  pltff.  into  custody,  and  detained  him  for  co 
6  time  on  the  ground  that  he  had  not  prepaid  the  fares  for  his 
horses.     The  company  were  held  not  responsible  for  such  action 
on  the  part  of  their  station-master,  as  the  company  claimed  no 
]•  >\ver  of  arrest  in  such  a  matter,  and  no  bye-law,  regulation,  or 
instruction   of  theirs   existed,    which    even    by   mistake,   misin- 
retation,  or  excess  could  justify  the  conduct  of  their  official. 
The    correctness    of    this    proposition    has    not    been    seriously 
ited  since,  and  in  eases  of  actions  for  false  imprisonment  and 
ill,  t lie  defence  that  the  company  would  not  be  responsible  for 
their  servant  MS  has  been   practically  abandoned,  and    the 

.  have  sought  to  show  that  the  step  taken  was  one  not  in 
•rmance  of  any  railway  duty  at  all,  or  that  the  servant  acting 
not  the  proper  person  to  deal  with  the  emergency.     In  Slim, 
56,  it  was  held  that  a  porter  was  not  justified  in  taking  charge  of 
]M-ndinir  the  arrival  of  their  owner,  as  it  was  no  part  of  the 
jtany's  own  duty  to  receive  them  otherwise  than  in  perform- 
ance of  a  proper  contract  of  carriage.     In  the  case  of  a  charge  of 
stealing  timber  ti  no  emergency,  and  it  was  held  not  to  be 

duty  of   a    ton-man    to   -i\c    a    porter   into    custody   without 
:ions     from     t!ie    head    otli.v    (Edwards,   61). 
Similarly  in  ler  case  of  Stevens,  57,  the   Court  seemed  to  P' 

think     that    the    Lfoods     superintendent     of    a     di-trict    was    not 
d    to    institute  criminal    pro  without    the   direct 

the  « •ompiiny.     See  also  Allen,  60.     In  Bayley,  64,  the 
company  ponsible  for  the  mistake  «.f  ,i   p..n.-r  in 

•ving  a  pass*  :n  when   it  would  have  been 

to  do  so  had  the  facts  been   as   )i<  ned    them,     in  iMiii, 

Mulkern,  67,  tin-  pltll'.'s  arrest  had  no  shadow  «  nd 

• 

ii;itrd,  iiM'-ad    f  appear- 
j>ectorfs  uetinn  in 
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In  some  cases  where  it  was  alleged  that  the  action  complained 
of  had  been  taken  without  the  company's  authority,  it  was  sought 
to  show  that  they  had  ratified  the  step  taken  by  allowing  their 
solicitor  to  conduct  the  proceedings.  Where  this  was  sought  to  be 
done,  the  Court  would  not  infer  that  the  solicitor  was  acting 
for  the  company  without  evidence  to  that  effect  (Broom,  54, 
Stevens,  57,  Edwards,  61). 

Malicious  For  a  long  time  it  was  supposed  that  an  action  for  malicious 

prosecution  could  not  lie  against  a  corporation,  as  a  corporate  body 
has  no  mind,  and  cannot  be  supposed  to  be  capable  of  being 
actuated  by  feelings  of  hatred,  malice,  or  revenge. 

By  1842  the  doctrine  was  beginning  to  give  way,  and  in 
Maund,  51,  Tindal,  C.J.,  reviewing  previous  authorities,  came  to 
the  conclusion  that  as  trover  was  maintainable  against  a  company, 
an  action  for  trespass,  though  of  a  more  personal  character,  was 
sufficiently  similar  as  to  be  also  maintainable,  and  that  a  canal 
company  was  bound  by  the  action  of  its  officials,  who  had  seized 
a  trader's  barge,  although  it  was  shown  that  authority  to  take 
such  a  step  had  not  been  given  under  seal.  In  Stevens,  57,  in 
1854,  the  Barons  of  the  Exchequer  could  come  to  no  conclusion 
on  the  point.  In  Goff,  58,  damages  for  false  imprisonment  were 
allowed.  In  Kelly,  63,  and  Abrath,  66,  the  question  was  avoided 
by  the  finding  of  reasonable  and  probable  cause.  In  1880, 
Try,  J.,  in  Edwards,  65,  adopts  the  expressions  of  Erie,  C.J.,  in 
a  previous  case,  where  the  Lord  Chief  Justice  disapproved  of  the 
contention  that  a  corporation  could  not  be  assumed  to  be  guilty 
of  wilful  and  intentional  wrong,  and  said  that  the  doctrine  that 
a  corporation,  having  no  soul,  could  not  be  actuated  by  a 
malicious  intention,  was  more  quaint  than  substantial.  So  late 
as  in  1886,  in  the  House  of  Lords,  Bramwell,  L.J.,  in  Abrath,  66, 
devotes  the  whole  of  an  elaborate  and  forcible  judgment  to  the 
exposition  of  views  exactly  opposite.  The  findings  of  the  jury 
had  expressly  negatived  malice,  and,  in  fact,  found  probable  and 
reasonable  cause  for  prosecution.  Earl  Selborne  and  Lords 
Watson  and  Eitzgerald  preferred  to  rest  their  decisions  on  this 
ground,  and  expressed  neither  approval  nor  disapproval  of  Lord 
Bramwell's  views. 

This  conflict  of  opinion  was  brought  under  the  notice  of  the 
Court  in  Cornford  v.  Carlton  Bank  (1899),  1  Q.B.  392,  where 
both  the  last-mentioned  cases  were  cited  and  relied  upon.  Dar- 
ling, J.,  delivered  a  written  judgment  to  the  effect  that  the  deft. 
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corporation,  in  directing  the  prosecution  complained  of,  acted  with 
malice,  in  the  sense  that  they  were  actuated  by  such  motives  as 
would  be  malice  in  law  were  they  the  motives  of  a  private  person. 
His  lordship  considered  that  the  actual  decision  of  the  Court  in 
Edwards,  65,  was  a  binding  authority,  notwithstanding  that  in  the 
House  of  Lords  an  opinion  was  expressed  by  one  noble  and  learned 
lord  to  a  contrary  effect.  The  opinion  could  not  be  treated  as 
forming  a  part  of  the  judgment  of  the  House,  which  proceeded  on 
another  point.  The  headnote  of  the  report  of  the  case  in  the 
Court  of  Appeal  (1900),  1  Q.B.  22,  is,  "Conceded  at  the  bar  that 
an  action  for  malicious  prosecution  will  lie  against  a  corporation." 

The  point  may  now  be  considered  as  having  been  finally  set 

est. 
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CHAPTEE   IV. 

RAILWAYS'  CLAUSES  ACT,  1845. 

THE  power  conferred  upon  railway  companies  to  carry  passengers 
and  goods  upon  their  own  railway  is  contained  in  sections  86-80 
of  the  Railways'  Clauses  Act,  1845,  as  regards  all  companies 
incorporated  in  that  year  or  since.  In  earlier  Acts  the  same  class- 
of  provisions  is  enacted  in  language  very  much  more  verbose, 
but  practically  the  same  in  all  instances.  The  provisions  are  as- 
follows : — 

It  shall  be  lawful  for  the  company 

Section  86.  To  use  engines  and  carriages, 
to  carry  and  convey 
all  passengers  and  goods  offered, 

and  to  make  such  reasonable  charges  as  they  may  determine  upon 
not  exceeding  the  tolls  authorized. 

Section  87.  To  contract  with  any  other  company 
for  the  passage  over  the  line 
of  engines,  coaches,  and  waggons, 
and  to  agree  for  the  division  or  apportionment  of  the  tolls. 

Section  88.  Provided 

no  such  contract  shall  alter,  affect,  increase,  or  diminish 
the   tolls   which   the   companies    are    entitled   to   demand   from 

any  person, 
but  all  other  persons  shall  be  entitled  to  the  use  and  benefit  of 

the  railway 
upon  the  same  terms  as  though  no  contract  had  been  entered  into. 

Section  89.  Nothing  in  this  or  the  Special  Act 
shall  extend  the  company's  liability  as  common  carriers, 
nor  deprive  the  company  of  any  protection  or  privilege 
which  common  carriers  may  be  entitled  to. 

Section  89  appears  to  be  inserted  pro  majore  cauteld,  and  to- 


missive.          have  no  particular  bearing  upon  the  duties  or  liabilities  of  railway 
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companies.     In  professing  to  carry   and   convey   upon  their  own 
railway,  a  company  {"  that  extent  makes  profession  of  the  bush. 
of  common  carriers,  and  they  become  amenable  to  the  dictates 
of  the  common  law  as  regards  their  liabilities  in  that  busin. 
The   earlier    Statutes    relating   to    railway   companies    and    their 
Special   Acts    prescribe    nothing   extending    such   liability,    but 
subsequent  Statutes,  and  the  nature  itself  of  railway  business,  both 
tend  to  widen   the  scope  of  the  duty  of  a    railway  company 

ie  conduct  of  traffic  on  their  own  line.     The  area  of  their 
business  is  widened  ;  the  consequences  of  neglect  remain  the  same. 
There   is   nothing,    in   the   first    instance,   requiring   a   given 
railway  company  to  undertake  the  duties  of  carriers  at  all.     The 
sections  summarized  above  are  purely  permissive,  and  at  an  early 
stage  of  railway  development  it  was  considered  that  it  was  open 
to  a  railway  company  to  decline  to  profess  to  be  common  carrier- 
of    any    particular   traffic,    as   of    coals    (Oxlade,    386),    manure^ 
(Aberdeen,  213),  tish  (Beal,  124),  and  animals  in  many  instances ; 
as  also  to  say  they  would  be  carriers  at   one   station  and  not 
her,  that  they  were  not  carriers  of  traffic  which   had   Uvn 
conveyed  on  a  canal  (Johnson,  1),  and  generally  that,  in  mat 
t  nying,  they  would  do  exactly  as  they  pleased.'     But  later 
:;ts  with  respect  to  reasonable  facilities,  preferences,  and 
reasonable  conditions   reduce   the   technical  point  of  whet  her  a 
company  is  a  common  carrier  of  certain  traffic  or  not  to  one  of 
v  small  dimensions. 
l"nder  ordinary  circumstances,  the  advantages  sought  by 

i  limiting  their  profession  as  common  carriers  would 
consist  in  the  restriction  of  liability,  or  in  the  possibility  oft 

:    the   limitations  of  the   maximum  ehar-es      The  law   i>   now 
that  conditions  limiting  liability  must  be  reason- 
uee,  if  traffic  is  carried  at  all,  it  is  immaterial  to  all 

do  so,  since  the  (  ou ri  will  not  a, 
v  h-.ld  it  to  be  one,  as  a  ground  for  i' 
asonable  terms.     As  regards  refuel  to  conv. 

^ion  can  order  conveyance  as  a  reasonable   I'.icility.     As 
regards  charges  above  t!  .mum,  the   Kail  way  Cotnmis> 

to  be  illegal. 

«  not  so  at  the  time  of  the  cases  of  Brown.  397. 
Aberdeen,  213,  wh»-n  m  to  be  not  common  cani-  rs  mi 

ted,  hav  lesult.-d  in  an   increased  power  to 

the  point  was  at  one  time  serious,  and 
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cases  in  respect  of  it  still  cannot  be  treated  as  obsolete,  it  has 
gradually  ceased  to  be  of  any  great  importance. 

A  much  more  vital  matter  is  touched  upon  in  the  questions 
whether,  if  a  company  convey  traffic  (passengers,  for  example)  upon 
a  part  of  their  railway,  they  are  bound  to  do  so  upon  the  whole 
of  it;  and,  again,  whether,  having  once  undertaken  such  a  duty, 
a  railway  company  may  revoke  their  profession,  and  cease  to  do  so. 
See  Winsford,  401,  and  Darlaston,  409,  where  Mr.  Justice  Wills 
expressed  the  opinion  that  a  railway  and  its  branches  should 
be  looked  upon  as  a  whole,  and  that  the  contributive  value  of 
a  branch  to  the  main  line  should  be  taken  into  account  in  con- 
sidering the  remunerativeness  of  the  traffic  upon  it. 

The  Court  of  Appeal  dissented  from  the  views  of  the  learned 
judge,  and  decided  that  no  obligation  is  cast  upon  the  proprietors 
of  a  railway  company  to  convey  traffic  if  they  are  not  desirous  of 
so  doing,  under  circumstances  where  it  would  not  be  "  reasonable  " 
to  require  such  a  "facility"  apart  from  direct  legal  obligations. 
In  each  of  these  cases  a  large  outlay  of  capital  would  have  been 
necessary  before  the  company  could  have  been  in  a  position  to 
carry  the  traffic. 

Where  a  line  of  railway  was  destroyed,  it  was  held  that  no 
obligation  is  cast  upon  the  railway  company  to  restore  it,  if 
they  are  unwilling  to  do  so  (Reg.  v.  Great  Western  Railway, 
62  L. J.Q.B.  527 ;  Ruabon  Terra  Gotta  case,  500). 

The  rate  which  it  is  lawful  for  the  railway  companies  to  charge 
when  acting  as  carriers  is  "  such  reasonable  charge,  not  exceeding 
the  tolls  authorized,  as  they  may  determine." 

The  question  whether  the  maximum  rate  itself  is  a  reasonable 
charge  does  not  appear  to  have  been  brought  before  the  Courts, 
otherwise  than  in  connection  with  other  highly  contentious  matter. 

In  Edwards,  312,  it  was  contended  that  the  fact  that  in  one 
instance  the  consignor  was  a  member  of  the  general  public,  while 
in  another  the  consignor  was  a  rival  carrier,  was  such  a  difference 
in  circumstance  as  would  justify  a  difference  in  rate  under  the 
equality  section  (section  90),  and  that  being  so,  that  when  a  given 
rate  for  the  public  was  Is.  lid.,  a  charge  of  11s.  3^.  to  a  carrier  was 
a  reasonable  sum.  Erie,  C.  J.,  decided  both  points  in  the  company's 
favour,  but  the  Court  of  Exchequer  overruled  his  decision. 

The  statement  is  frequently  made  in  argument  that  the  House 
of  Lords  has  held  a  rate  to  be  primd  fade  reasonable  which  is 
within  the  maximum.  This  contention  takes  its  rise  from  some 
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observations  of  Lord  Watson,  when  discussing  the  question  whether 
dii  "owner's  risk"  conditions  were  reasonable,  having  regard 
to  the  differences  in  rates  quoted  for  the  transit  of  fish. 

The  noble  and  learned  lord  said  :  "  Pri ma  facie  I  am  prepared 

to  hold  that  a  rate  sanctioned  by  the  Legislature  must  be  taken  to 

reasonable  rate.  ...  It  may  be  shown  to  be  under  certain 

circumstances  unreasonable,  but  I  think  the  a  priori  presumption 

is  in  favour  of  its  reasonableness." 

The  question  before  the  House  was  whether  two  rates  were 

both  reasonable,  having  regard  to  the  difference  between  them, 

and  the  noble  lords  who  heard    the  case  expressed  great  diver- 

o  of  views  upon  every  point  discussed   before   them.     The 

words  in   question  were  but  a  prelude  to  the  expression   of  an 

opinion    which   was    supported    by    Lord    Bramwell    at    every 

•    of  his  judicial   career,    but   has    now   become   practically 

obsolete.   The  argument  was  :  The  company  are  entitled  to  cha 

maximum  authorized  rates ;  it  is  reasonable  for  them  to  do  so  ; 

the  conditions  annexed  to  any  reduction  of  this  rate   must  be 

(do   reasonable,  or  at  least  constitute  a  contract  which  the 

;-nor  was  under  no  compulsion  to  accept,  since  the  reasonable 

maun  rate  was  open  to  him  as  an  alternative. 

ument  itself,  when  deprived  of  Lord  Bramwell's  sup- 
port, has  been  gradually  abandoned,  but  this  one  particular  step  in 
"iitinually  quoted  out  of  its  meaning,  as  forming  an  uncon- 
iradicted    and    incontrovertible    maxim    of    general    application 
approved   by  the   highest  le.^al    tribunal   in  existence.     .Many  of 
••Id  Sp.-cial  Arts  would  authorize  the  same  rate  for  potatoes 

ii<-ks  as  for  silk,  velvet,  or  jewellery,  and  it   is  niani 
>urh  rates  muld  not  be  alleged  to  be  reasonable  on  the  in 
ground  that  Parliament  had  passed  without  objection  the  defer: . 
inappropriate  da— itirat ion  which  the  promoters  of  the  Hill 

had  subn  r  ih.-ir  approval. 

iay  be  that  when  a  Sp.-.-ial  A<  t  nanifs  a  j>,tr; i.  ulur  rate  for 
•  •!••,   Lord  Watson's  view,  tl,  harge  based 

upon  it  is  prima  facie  reasonable,  should  prevail,  and  that  is  pro- 
ball  hip  meant;  but  it  is  manif. ->tly  unn  asonable 
when  ap  :h.-  case  of  some  unenum  ized 
to  be  charged,  in  consequence  merely  "f  tin-  ftbeeft  e  »f  eimm 

the   highest  rate    in   the,   ^.  h--.ini.-.      II 
be,  the   question  of   the  reasonableness  of  maximum  rates 
sc  has  assumed  a   <  legal   aspe<  legislat 

D 
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of  1888,  1891-2,  and  1894.  By  section  24  of  the  Eailway  and 
Canal  Traffic  Act,  1888,  the  classifications  and  schedules  of  the 
different  companies  were  to  be  revised  (see  infra,  Maximum 
Eates),  and  by  subsection  10  the  revised  rates,  when  confirmed 
by  Act  of  Parliament,  "  shall  be  the  rates  and  charges  which  the 
railway  company  shall  be  entitled  to  charge, and  make." 

The  new  schedules  of  the  Provisional  Order  Confirmation  Acts 
of  1891-2,  so  far  as  they  depend  upon  classification,  are  wanting 
in  the  element  of  unreason  which  characterized  the  old  ones,  and 
Lord  Watson's  dictum  might  possibly  be  maintained  as  applicable 
to  them. 

But  even  here  the  Legislature  has  pronounced  differently. 
The  report  of  the  Board  of  Trade  to  Parliament  explains  the 
principle  upon  which  the  suggested  maximum  rates  were  based, 
namely,  the  ascertainment  of  rates  reasonable  at  the  time  being, 
with  the  addition  of  a  margin  sufficient  to  provide  for  con- 
tingencies arising  in  the  future  (Vol.  II.  p.  123).  It  is  clear  that 
the  oft-quoted  dictum  cannot  apply  to  maximum  rates  if  once 
it  is  admitted  that  they  are  so  constructed. 

Parliament  has  accordingly  interposed,  and  by  the  Act  of  1894 
has  provided  that  the  reasonableness  of  an  increased  rate  shall  be 
determined  by  the  Eailway  Commission.  The  grievance  aimed  at 
by  this  Act  was  the  fact  that  upon  the  coming  into  operation  of 
the  new  schedules  on  the  1st  of  January,  1893,  the  maximum 
powers  were,  with  some  exceptions,  universally  put  into  force. 
The  Committee  found,  as  a  fact,  that  the  maximum  rates  were  rates 
reasonable  in  1891  (or  1892,  as  the  case  might  be),  plus  a  margin 
available  for  keeping  them  reasonable  under  altered  circum- 
stances, and  that  at  the  date  of  the  inquiry  in  1893,  no  such 
circumstance  had  occurred  as  would  authorize  the  companies  to 
draw  upon  this  margin.  The  construction  to  be  placed  upon  the 
provisions  of  the  Act  is  dealt  with  under  the  heading  of  "  Increased 
Eates  "  later  on. 

Inasmuch  as  since  1894  the  reasonableness  of  a  given  maximum 
rate  is,  to  the  extent  prescribed,  made  the  subject  of  a  direct  legal 
decision,  it  can  hardly  be  assumed  to  be  obviously  reasonable  for 
the  purpose  of  some  indirect  dispute  involving  it. 

beTnTcon-  A   further  legal  principle    of  importance   arises   upon  these 

veyance™"      sections,  namely,  as  to  the  extent  to  which  they  are  conclusive  of 

the  companies'  right  to  make  charges.      If  by  mutual  consent  a 

railway  company  should  render  some  service  to  a  trader  over  and 
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e  the  simple  duty  of  conveyance,  it  does  not  lie  in  the 
mouth  of  the  trader  to  allege  that  the  rendering  of  the  service 
is  ultra  vires  the  company,  and  that  the  service  rendered  is 
consequently  not  to  be  paid  for  (Pryce,  212;  Pegler,  210). 
Still  less  is  it  open  to  the  company  themselves  to  allege  ultra 
on  their  own  part,  as  a  ground  for  making  charges  in 
•excess  of  those  which  would  be  le#il  had  they  acted  in  strict 
conformity  with  Statute  (Doolan,  383). 

lint  the  question  whether  all  charges  incidental  to  conveyance 
1  by  the  Special  Acts  afforded  much  scope  for  liti- 
>ii.     In  the  leading  case  of  Hall,  215,  216,  the  trader  construed 
the  maximum  ]>owers   of  the  railway  company   in  a    particular 
to  amount  to  Is.  2d.  per  ton ;  but  the  company  claimed 
the  right   to  make  charges   for   services,  twelve   in   number,  in 
addition,  and  to  bring  up  the  maximum  rate  from  Is.  2s.  to  7s.  Sd. 
accordingly,  'and  thus  to  justify  a  charge  of  85.,  as  actually  made 
and  disputed.     It  was  held  that  the  company's   view   was  tin- 
•correct  one.      The  words  of  subsection  10,  above  quoted,  taken 
in  conjunction  with  the  wording  of  the  Confirmation  Acts,  seem 
to  imply  that  no  service  incidental  to  the  conveyance  of  goods 
may  be  charged  for  in  addition  to  the  charge  for  the  service  of 
:ice,  unless  the  charge  is  found  to  be  authorized  by  tin- 
spec:  jiles,  and  this  view  has  been  taken  by  A.  L.  Smith, 
in  Donellan,  250.     (See  further,  upon  this  point,  "  Special 
i     The  result  is  that  certain    charges    before    in 
ute  are  expressly  authorized,  but  the  limit  to   the   right   to 

twn. 

ral  liability  of  the  company  as   common   carriers  is 

1    in  ( 'haptrr  I.     The  special  duty  of  a  railway  company 

to  treat  all  its  customers  alike  is  1  1  upon  under  section  90. 

ct  of  that  section  is  treated  und«-r  tin-  heading   '  K.juality 

.1." 


B  TNI-AID  CHARGES. 

its  of  detention  and  sale  of  goods  are  accorded  toLta. 
ompanies  under  sections  93  to  97  of  the  Railways'  Clauses 

se  sections  the  wend      toll"  is  used,  n 
<ejc«'-  i«m,  ili.'ii   :  <»ns  would  a] 

the  use  of  the  railway  only. 

the  tolls  which  shall   be  authorized 
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by  the  Special  Act,  "and  which  shall  be  exacted  by  the  company," 
is  to  be  exhibited  at  the  stations  or  places  where  such  tolls  shall 
be  payable. 

By  section  94  mileposts  are  to  be  set  up  at  every  quarter-mile. 

By  section  95  "no  tolls  shall  be  demanded  or  taken  by  the 
company  for  the  use  of  the  railway"  during  such  time  as  the 
provisions  of  the  two  previous  sections  are  not  complied  with. 

Section  96 :  "  Tolls  to  be  paid  as  directed  by  the  company." 

A  lien  for  unpaid  tolls  is  given  by  section  97.  The  section 
provides  that  if  the  tolls  due  on  any  carriage  or  goods  are  not  paid 
on  demand,  the  company  may  detain  and  sell  the  carriage  or  all 
or  any  part  of  such  goods.  The  section  further  provides  that  if 
the  same  shall  have  been  removed  from  the  premises  of  the 
company,  they  may  detain  and  sell  any  other  carriages  or  goods 
within  such  premises  belonging  to  the  party  liable  to  pay 
such  tolls. 

"  Toll "  By  section    2    "  the  word  '  toll '    shall   include  any   rate   or 

"Tatf"8  charge  or  other  payment  payable  under  the  Special  Act  for  any 
passenger,  animal,  carriage,  goods,  merchandise,  articles,  or  things 
conveyed  on  the  railway." 

The  group  of  sections  86-111  is  introduced  by  the  formula : 
"  And  with  respect  to  the  carrying  of  passengers  and  goods  upon 
the  railway,  and  the  tolls  to  be  taken  thereon,  be  it  enacted  as 
follows : " 

Lien.  The  question  then  arises  with  respect  to  this  sub-group  of  sections- 

93-97,  whether  it  authorizes  the  extension  of  the  carriers'  ordinary 
lien  upon  goods  carried,  or  whether  it  merely  provides  a  mode 
of  enforcing  due  payment  for  the  user  of  the  railway. 

In  Rushforth,  70,  Ellenborough,  C.J.,  protests  against  the 
attempts  of  the  carriers  of  that  day,  1805,  to  enforce  a  general 
lien  as  a  custom  of  the  trade.  He  complains  that  common  carriers 
have  already  gone  a  long  way  in  cutting  down  the  rights  of  the 
subject  by  limiting  their  ordinary  liability  by  special  notices,  and 
now  they  are  seeking  to  extend  their  lien  to  cover  their  general 
balance,  and  he  expresses  the  opinion  that  these  continual  en- 
croachments will  require  the  interference  of  the  Legislature.  If 
the  Legislature  have  intended  to  interfere  with  the  carriers'  lien 
by  means  of  this  section,  they  have  certainly  gone  a  long  way  in 
the  direction  opposite  to  that  indicated  by  Lord  Ellenborough. 

The  Court  of  Exchequer  (Kelly,  C.B.,  with  Martin,  Channell, 
Pigott,  BB.)  considered  that  they  had  not  (Wallis,  74). 
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Lord  Shand,  in  Guild,  75,  thought  they  had,  and  that  the  learned 

judges  in  AVallis's  case  had  not  sufficiently  considered  the  point 

which  they  decided.     It  was  not  raised  by  pltffs.'  counsel,  who 

contented  with  the  argument  that  the  section  did  not  cover 

n-a  freight  to  Jersey.    "  It  was  apparently  started  by  the  Court, 

and  given  effect  to  at  once  without  judgment  being  reserved,  and 

without  that  deliberate  argument  which  a  Court  would  have  had 

on  a  point  for  which  counsel  was  prepared." 

A    summary    of    Lord    Shand's  judgment    is   given    in    the 
<t  (75).     It  may  here  be  stated   that   his  lordship's  general 
•ntion  is  that  there  is  nothing  in  the  group  of  sections  intro- 
duced by  the  preamble  to  require  sections  93-96  to  be  read  with 
nd  that  by  force  of  the  definition  the  word  "tolls"  must  In- 
read  as  including  "  rates "  in  every  section   in  which  it   is  not 
ssly  limited  to  tolls  for  the  use  of  the  railway.    According 
iis   construction   all   the   rates   of    a   railway   company  are 
required    to   be   exhibited   on  a   toll-board   by   section   93.      If 
the  "rates"  are  not   exhibited,  no  consequence  follows;    if  UK- 
"  tolls  for  the  use  of  the  railway  "  are  not  exhibited,  they  cannot 
demanded.     The  fact  that  "  tolls  for  the  use  of  the  railway" 
xjiressly  mentioned  in  section  95,  and  not  in  section  93  and 
section  97,  shows  that  the  word  "toll"  was  not  intended  to  be 
limi*  -ction  97.     "Throughout  these  sections   there  is,  no 

>t,  looseness  and  inaccuracy  of  expression,  showing  a  consider- 
able want  of  care  on  the  part  of  the  framers  of  the  Act.     There 
liding  rule  on   principle  governing  the  use  of  the  word 
'tolls,'  ami  in  default  of  it  the  words  of  section  97  should  receive 

full  effect." 

In   llrown  v.  Great  Western   Kail  way,  1882,  9  Q.B.D.  744,  the  oinfarfoaof 
1'ltfl'.,  in  person,  attempted  to  persuade  the  Court  that  a  passenger's ln 

i  tin-  words  "toll  for  the  use  of  tin-  railway" 
of  section  95,  and  that  as  two  of  the  <|uarUT-inilo  posts  were 

ilstol,  the  company  were  liable  to  ix-fund  tin*  amount 
by  the  passenger  for  conveyance.    Inciden  t ;  1 1 ! 

and  North,  JJ.)  and  tin-  r,,urt  «>f  Appeal  (Jessel,  M. 

<»n  and  Brett.  I  ;   l,,.fnru  thnn  tin-  two  cases,  Wallis, 

nd  Guild,  75,  and    it   is  obvious  that  they  adhered  to  the 

ionoftl  -iae 

it  at  issue  did  not  re  1   judgment  on  the  point 

to  be  read  together. 
In  North  Central  Waggon  Company,  78,  tl  -ay  company 
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Return  of 
waggons. 


Mineral  rates  contended  that  their  coal  rates  were  "tolls  "  only.     They  provided 
equal  "tolls."  tlie  railway  an(j  locomotive  power,  but  did  not  convey. 

Bacon,  V.-C.,  acceded  to  this  view,  and  allowed  a  lien  for  the 
arrears  of  freight  on  all  coal  which  had  at  any  time  been  conveyed 
in  the  nine  waggons  captured.  Counsel  for  the  trader  raised  the 
contention  that  the  provisions  relating  to  carriages  and  goods  in 
section  97  were  disjunctive,  and  that  carriages  only  could  be 
detained  for  payment  of  tolls  due  on  carriages,  and  that  goods 
could  only  be  detained  on  account  of  tolls  due  on  goods. 

Neither  the  Court  of  Appeal  nor  the  House  of  Lords  expressed 
any  opinion  upon  these  points,  but  determined  the  case  in  favour 
of  the  pltff.  on  grounds  relating  to  the  ownership  of  the  waggons. 

In  a  case  preceding  all  these,  Field,  71,  Bramwell  and 
Watson,  BB.,  held  that,  although  the  company  were  entitled 
to  add  to  their  maximum  powers  a  charge  for  the  return  of  empty 
waggons,  yet  such  a  charge  was  not  a  toll  within  the  meaning  of 
the  section.  Consequently,  in  demanding  a  sum  covering  the 
whole  claim,  the  company  had  not  observed  the  requisite  for- 
mality of  demanding  the  toll,  and  the  Court  held  the  pltff. 
entitled  to  damages  for  wrongful  distraint. 

In  North,  72,  the  Court  held  that  the  presentation  of  a  bill 
which  had  been  given  in  payment  of  freight  was  not  the  demand 
for  payment  which  the  section  prescribed,  and  that  a  seizure  of 
waggons  made  before  formal  demand  was  unlawful. 

Questions  relating  to  the  conflicting  claims  of  a  railway 
company  and  an  Official  Eeceiver  relate  rather  to  bankruptcy  law 
than  to  that  of  railway  traffic,  and  are  therefore  not  dealt  with  here. 

The  company  maintained  their  lien  in  NortMeld,  73,  and 
Llangennech,  79.  So  also  in  Westfield,  77,  under  a  "  condition " 
of  the  consignment  note  that  the  goods  were  received  by  the 
company  subject  to  a  general  lien,  with  power  of  sale.  The  point 
decided  against  the  pltff.  was  his  contention  that  the  company  had 
seized  the  goods  while  in  their  possession  as  warehousemen,  and 
that  the  goods  were  not  "  on  the  premises  of  the  company,"  qua 
carriers,  under  the  circumstances  stated.  The  right  of  the  company 
to  give  themselves  such  a  power  by  virtue  of  a  mere  consignment 
note  was  not  contested. 

In  Ivens,  80,  a  similar  right  was  claimed  when  timber  was 
left  upon  the  premises  of  the  company  against  their  wish  and 
protest.  In  this  case  the  timber  was  not  sold  until  after  repeated 
notices  to  the  pltff.  to  take  it  away. 


Demand. 


Lien  valid. 
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It  seems  clear  that  the  tolls  to  lit-   exhibited  on  the  toll-board  Toll-board. 

not  the  maximum  powers  of  the  company,  but  those  which 
•xacted  for  the  time  being.     The  point  has  been  adjudicated 
on  only  in  the  case  of  a  pier  company  (Gregson,  76). 

A  railway  company  having  a  lien  on  waggons  for  unpaid  Solicitor's 
diaries  wrote  off  £1750  from  the  outstanding  claim  by  way  of 
ement  of  an  application  brought  in  the  Court  of  the  Eailway 
and  Canal  Commission.  Held,  that  the  lien  of  the  company 
passed  to  the  solicitor  pro  tanto,  as  security  for  his  unpaid  costs 
(Pelsall.  81-. 
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CHAPTER  V. 

CARRIERS  ACT,  1830. 

THE  Carriers  Act  of  1830  is  the  first  general  Statute  affecting 
the  liability  of  railway  companies  as  carriers.  In  common  with 
the  greater  part  of  the  succeeding  statutes  relating  to  traffic,  the 
terms  of  it  are  found  to  be  in  the  highest  degree  difficult  of 
comprehension  when  it  is  sought  to  apply  them  to  the  cases 
Special  con-  which  occur  in  actual  practice.  Much  of  the  difficulty  arising  in 
tract,  what  is.  its  interpretation  might  have  been  avoided  had  the  framers  of  it 
thought  fit  to  define  what  they  meant  by  the  term  "  special  con- 
tract." How,  and  in  what  manner,  a  contract  is  or  ought  to  be 
made  as  between  a  railway  company  and  an  intending  passenger 
or  consignor  of  goods  is  a  problem  still  open  for  solution,  and 
is  one  which  has  given  rise  to  incessant  litigation  and  constant 
difference  of  judicial  opinion  from  1830  to  the  present  day. 

According  to  the  decisions  of  the  law  courts  a  "  special  con- 
tract" is  created  in  the  eye  of  the  law  when  a  carrier  makes 
known  the  conditions  upon  which  he  is  willing  to  carry  traffic, 
and  when  a  consignor,  who  might  have  known  what  these 
conditions  were,  even  if  he  does  not,  hands  traffic  to  the  carrier 
for  conveyance.  It  is  equally  a  "  special  contract,"  however  much 
the  consignor  may  object  to  the  terms  which  may  have  been 
brought  to  his  notice,  if,  notwithstanding,  he  elects,  having  no 
other  option,  to  forward  his  goods.  See  Walker,  87,  Crisp,  86. 
Contract  in  $ee  a^so  Watson  Todd,  238,  where  the  consignor  protested  by 
Watson  formal  letter  to  the  railway  company  that  the  rates  quoted  to 
him  included  charges  for  terminal  services  not  rendered  or  provided 
and  not  required  by  him.  The  company  in  the  last-mentioned 
case  maintained  that  the  rates  quoted  were  legal,  and  announced 
that  they  would  be  enforced.  The  pltff.,  in  anticipation  of  the 
arrival  of  a  cargo,  filed  an  application  in  the  Court  of  the  Railway 
and  Canal  Commission  praying,  under  section  10  of  the  Act  of 
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3,  for  a  determination  of  the  difference  which  had  arisen  in 
respect  of  the  terminal  services  sought  to  be  charged  and,  under 
the  Traffic  Act  of  1894,  for  an  order  to  determine  the  amount 
of  rebate  to  be  allowed  in  respect  that  the  traffic  in  question 
would  be  unloaded  on  a  siding  not  belonging  to  the  company. 
ie  time  after  the  filing  of  the  application  the  cargo  arrived, 
ami  was  forwarded  by  rail  to  its  destination.  Held,  by  the  Court 
of  Appeal,  that,  notwithstanding  the  formal  application  to  the 
Hallway  Commission,  the  forwarding  of  the  traffic  under  the 
( -iron instances  constituted  a  "special  contract"  to  pay  the  rates  i 

iided.  whether  the  same  were  legal  or  otherwise,  and  that 
in  view  of  such  a  contract  the  legality  of  the  rates  could  not  be 
d  before  the  Court. 

-eems  scarcely  possible  that  this  is  what  the  framers  nf  Early  de- 
the  Act  of  1830   intended  when  they  at  first  declared  that  no  gJ2SJ 
notice  should   affect   the   carrier's  liability,  but  later  on  in  the tract- 
Act   inserted   a   section   to  the  effect  that   nothing  in   the  Act 
Id    annul    any   special   contract   between   a   carrier    and    a 
trader. 

The  view  of  the  Courts  of  the  day  was  that,  in  default  of 

any  expression  in  the  Act  to  the  contrary,  a  "special  contract" 

nto  by  the  mere  sending  of  traffic  after  attention  had 

been  called  to  the  carrier's  notice.     So  Coleridge  and  Erie,  JJ., 

Act  in  Morville,  89.     The  meaning  of  section  4,  they 

:ior   is  not  bound   by  the  terms  of  any 

public  notice,  but  if  the  clerk  mentions  the  terms,  and  the  pltff. 

Hie,  there  is  good  evidence  of  an  agreement 

•he  parties.     And  the  Court  held  to  the  same  doctrine  in 

Carr,  88.     Tin-   railway  company  in  thai   rase  had   given  notice 

<uld    not  carry  horses   up<»n   any  other   terms   than 

of  a  consignment   note  exonerating  them  absolutely 

.  all  H-ponsibility,  and  their  BOmUita  killed  the  pltHYs  horse 

,:lv  shunting  tin-  hoi  [g  and  forwards  upon 

a  goals  siding.     The  barons  <»i  the  l.x<h<qiui  ( 'hamber  expressed 

if  tin-  Legislature  desired  that   such  contracts 

should   not  be   binding,  they  should  pass  a  clear  enactment  to 

in  giving  judgment,  said.  "  It  is  not 
ue  sense  and  meanm  o  contracts 

ew  to  make  mm  otreful     It' any  inconvenience 

being  entered    into,  tl  &    a   ma4 

nre,  but  it  inn-:  to  the  Legislature,  wh«. 
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may,  if  they  please,  put  a  stop  to  this  mode  which  the  carriers 

have  adopted  of  limiting  their  liability." 

Law  amended        The  Legislature  accepted  the  invitation  to  amend  the  Carriers 
by  section  7.    ^  and  tacked  ^  section  7  to  the  pending  Traffic  Act  of  1854. 

Section  7,  the  subject-matter  of  a  later  chapter,  was  cast  in  the  same 
mould  as  the  Carriers  Act,  and  undid,  or  was  held  to  undo,  by  its 
provisoes,  all  that  it  prescribed  in  its  enacting  clause.  Exactly  as 
in  the  Carriers  Act  all  the  enactments  relating  to  conditions  and 
notices  are  wiped  out  again  at  one  stroke  by  section  6  declaring 
that  all  "  special  contracts  "  shall  be  binding,  so  the  framers  of 
section  7  amend  the  law  as  to  conditions  and  notices,  and  then  do 
their  best  to  wipe  out  all  their  amendments  once  more  by  a 
proviso  that  all  "  special  contracts  "  are  to  remain  binding  provided 
they  are  in  writing.  The  consignor's  signature  always  was  in 
writing,  and  always  had  been,  so  that  the  proviso  (assuming,  as  it 
was  assumed  without  argument,  that  a  printed  consignment  note 
became  a  special  contract  when  it  was  once  signed  in  writing)  was 
co-extensive  with  the  enactment,  and  completely  annulled  it. 

From  1854  onwards,  questions  relating  to  conditions  would  be 
governed  by  section  7,  and  by  the  decisions  given  upon  it,  which, 
however,  have  gradually  followed  a  different  line  from  the  decisions 
of  the  Exchequer  Chamber  on  the  Carriers  Act.  Still,  so  late  as  in 
1894,  a  Divisional  Court  held  that  the  whole  of  section  7  has 
reference  only  to  liability  arising  from  negligence,  and  their 
decision  so  far  has  not  been  called  in  question  (Shaw,  113). 

The  design  of  the  Carriers  Act  obviously  was  to  set  at  rest 
this  controversy  as  it  existed  at  that  date,  and  had  it  not  been  for 
the  "  special  contract  "  section,  which,  to  a  non-legal  (or  may  we 
say  to  a  non- technical)  mind,  would  have  no  reference  to  the 
enforced  signature  of  a  consignment  note,  the  decision  of  the 
Legislature  would  seem  to  have  been  to  the  effect  that,  in  all 
ordinary  cases,  carriers  were  to  accept  their  full  common  law 
liability,  "  any  public  notice  or  declaration  by  them  made  or 
given  contrary  thereto,  or  in  anywise  limiting  such  liability,  not- 
withstanding." The  authors  of  the  marginal  notes  so  read  the 
section,  for  they  paraphrase  it  into  the  expression,  "  publication  of 
notices  not  to  limit  the  liability  of  proprietors,  etc.,  in  respect  of 
any  other  goods  conveyed." 

Having  dealt  with  the  case  of  ordinary  goods,  the  Legislature 
takes  up  the  case  of  "  valuables,"  and  prescribes  with  respect  to 
certain  specified  articles  of  greater  value  than  £10,  and  being 
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eitlier  articles  of  great  value  in  small  compass,  or    more  bulky 

articles  especially   liable    to    damage,  that  the  carrier  shall   not 

be  liable  for  loss  or  injury  at  all  unless  their  value  is  declared. 

The  conditions  relating  to  "valuables"  are  not  left  open,  but  are 

regulated  by  the  different  sections.     Prima  facie  the  decision  of 

Legislature,  as  intended  to  be  expressed  in  the  Act,  provide- 1 

for  absolute  responsibility  upon  the  carrier  in  respect  of  ordinary 

Is,  and  absolute  immunity  in  respect  of  valuables,  except  upon 

:nent  of  a  proportionate  insurance.     * 

The  provisions  of  the  Act  were  more  or  less  adequate  for  the 
fie   of  1830,  but,   as  was   pointed   out   by    Baron   Parke   in 
Carr,  88,  a  new  traffic  sprang  up  with  the  introduction  of  railw. 

was  consigned  at  Scarborough  for  the  London  market,  and 

le,    sheep,    and    "even  horses"  were  required  to  be  sent  by 

railway.     It  was  but  reasonable  that  the  companies  should  desire 

contracts  with  regard  to  the  new  state  of  things,  and  to 

:  protection  against  the  new  risks  and  dangers  which  they  were 

undertaking.     The  Courts  accordingly,  alleging  these  reasons,  were 

willing  to  treat  the  consignment  notes  of  perishable  and  live  stork 

:>ecial  contracts,"  with  the  result  that,  although  live 

stock  traffic  has  been  legislated  upon  in  section  7,  every  consign- 

it   note  thenceforward  has    been  allowed  the  full  status   and 

'•tity  of  a  "  written  contract." 

The  Act  contains  the  original  and  nnaniended  legislation  in  outline  of 
respect  of"  valuables."   It  may  be  shortly  summarized  as  follows  : — 
,    An    Act  for   the   more   effectual  protection  of 
common  carriers  against  the  loss  of  packages,  "  the  value  and 
tents  of  which  shall  not  1..-  1  to  them,"  etc. 

preamh!  that,  owing  to   tin-    frequent    praetice  of 

bankers  and  others  to  forward  pa:  .taining  money,  valuable 

erty  is  rendered  liable  to  depivdation.  and  the  ivspoii-ii'ility  of 

ifl  iiiueh  increased.      In   eon-rqiienee  uf  the  frequent  omis- 

:'  tin-  poroelfl  s.-nt  so  as  to  enable  .Miners 

:    losses,  ami   the  difficulty  of  fixing 

parties   with    knowh-d-r    .  ,-s   published  with   the  int.-nt  to 

ility,  "carriers  have  become  exposed  to  great  and  un- 
avoidable risk,  and  have  Bi  heavy  losses."     It  enacts  : — 
shall    be  any   ,,f    the  "  valual 
o  be  conveyed  or  to  acoomp any  the  passenger. 
are  of  a  value  exceeding  £10,  unless  the  value  and  DfttaTC  ol  'hem 
is  declared  and  an  increased  char- 
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(2)  The  carrier  may  make  an  increased  charge,  to  be  notified  by 
a  notice  published  in  the  office  at  which  the  goods  are  received 
to  be  paid  "  as  compensation  for  the  greater  risk  and  care  to  be 
taken."      Consignors  will  be  bound  by  the  notice  without  proof 
that  it  has  come  to  their  knowledge. 

(3)  The  carrier's  agent  shall,  if  required,  sign  a  receipt,  but 
in  default  of  receipt  and  notice  the  carrier  shall  not  be  entitled 
to  any  benefit  under  this  Act,  but   shall    be    responsible    as   at 
common   law,   and   be   liable   to   refund   the   increased   rate    of 
charge. 

(4)  No  past    or    future  notice  shall  be  deemed  or  construed 
to  limit  or  in  anywise  affect  a   carrier's  ordinary  common   law 
liability ;  but  carriers  shall  be  liable  to  answer  for  loss  or  injury 
any  notice  or  declaration  notwithstanding. 

(6)  Nothing  in   the   Act   shall   be   construed  to   annul   any 
special  contract  with  the  carrier  for  the  conveyance  of  goods. 

(7)  When  goods  are  lost  or  damaged  the  insurance  is  to  be 
repaid. 

(8)  Nothing   in   the   Act   shall   protect   a  carrier   from   the 
felonious  acts  of  his  servants. 

(9)  The  value  of  goods  lost  or  damaged  is  to  be  proved. 

A  contention  has  been  raised,  of  little  bearing  upon  railway 
traffic,  that  the  Carriers  Act  has  no  reference  to  any  other  matter 
than  the  "  valuables  "  mentioned.  The  title  of  the  Act,  the  long 
preamble,  and  the  two  first  sections  have  reference  to  these  articles 
only,  and  when,  after  this,  other  sections  are  introduced  by  the 
words  "  Provided  that,"  it  is  argued  that  the  proviso  relates  to  the 
subject-matter  of  the  Act  only.  The  marginal  note  of  section  4 
certainly  uses  the  expression  "  any  other  goods  conveyed,"  but  the 
section  itself  employs  the  more  ambiguous  term  "goods  whereof 
they"  (the  carriers)  '-'may  not  be  entitled  to  the  benefit  of 
this  Act." 

The  case  has  occurred  where  "  valuables  "  have  been  received 
at  places  other  than  at  an  office  (see  Behrens,  93),  and  the  carrier 
has  not  put  himself  into  a  position  to  claim  the  benefit  of  the  Act. 
Such  are  the  cases,  it  is  argued,  which  section  4  provides  for,  and 
the  marginal  note  is  wrong.  And  so  the  Exchequer  Chamber, 
dealing  with  the  question  of  the  special  contracts  of  section  6,  in 
Baxendale,  97,  held  that  the  contracts  made  valid  were  contracts 
inconsistent  with  the  scope  of  that  Act. 

Having  regard   to   subsequent   legislation   upon    railway  and 
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1    traffic,    such    questions    now    possess    only    an    academic 
interest. 

It  has  been  attempted  to  curtail  the  exoneration  accorded  to  Negligence 
carriers  in  respect  of  undeclared  valuables  by  treating  it  as  not  " 
applicable  to  loss  or  injury  arising  from  the  carrier's  negligence. 

A  vie\v,   which  commended  itself  to  some   extent   to    Bamn 

Parke,  in  Carr,  88,  and  was  left  undecided  in  the  previous  case 

of    Chippendale,   83,   was    that    the   Act    merely   regulated    the 

practice  in   force  of  giving  notice  of  conditions,  and  should  be 

:rued  by  the  Courts  in  the  same  manner  as  these  were,  and 

with  the  same  implied  reservations  and  restrictions   as  regards 

53  negligence  or  misfeasance. 

The   point   is  still   open,   as   regards   notices   and  condition-* 
generally,  but  so  far  as  relates  to  the  "valuables"  of  the  Can- 
it  was  settled  by  the  case  of  Hinton,  92.     Inasmuch  as  the 
essly  excludes  felony  of  the  carriers'  servants  from  the 
ition  of  the  section,  the  clear  implication  is  that  negligence  and 
:ice  were  intended  to  be  covered  by  the  statutory  exemp- 
•ontested  again  in  Morritt's  case,  99,  but  lUackburn,  J., 
and,    on    appeal,    the    Court   of    Appeal,   adhered    to   the    al> 
contention. 

In  this  case  it  was  attempted  to  put  another  limitation  on  the  n.-tmtion  of 
exemption  from  liability,  namely,  that  the  exemption  ceases  when  "*al 
goods  are  miscarried.     Morritt  was  taking  valuable  pictures  with 
as    personal    luggage.      They   were    carried    beyond    their 
destination,  and  damaged  during  their  detention  at  the  terminal 
station.     It  was  claimed  that  the  company  were  not  acting  a- 
iera,  but  as  gratuitous  bailees  when  the  uf""ds  were  detai; 

•  performance  of  the  stipulated  conveyai  n    had 

i»een  so,  '  •  tact  that  fragile  things  had  been  broken  did 

not  •  prove  negligence,    The  r<>mi   held  that  wl 

;.  had  done  they  had  dune  while  acting  in  their  capacity  of 
•;rs,  and  ititled  to  the  protection  «  a  1. 

nt  question  arises  when  a  claim  is  made,  imt  for  tin- 
goods  themselves,  but  for  tl  mae  incun-.-d  by 
nig  to  the  fact  that  the  goods  are  temp"U!  il\   • 
question   arose   in  Hearn's  case,  90,  wliere  a  passenger's 
-,'age,  containing  title-deeds,  etc.,  was   mislaid    from   the  3rd 

to  the  22nd  of  •  r     Th«    point   was  not  tak 

as  in   the  later  case  of    Phelps.  174,    that    title-deeds  U 
passengers' luggage  at  all,  but  tied 
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upon  the  ground  that  the  deeds  were  of  greater  value  than  £10. 
The  deft,  contended  that  loss  is  none  the  less  loss  because  it  is 
temporary ;  an  article  is  lost  within  the  meaning  of  the  Statute 
when  it  cannot  be  found,  and  the  carrier's  responsibility  is  at  an 
end.  The  carrier's  responsibility  cannot  revive  by  the  mere  fact 
that  at  some  future  time  the  property  may  be  recovered.  For  the 
pltff.  it  was  submitted  that  his  claim  was  not  for  loss  of  goods,  but 
for  loss  arising  to  himself  through  neglect  to  deliver  his  luggage 
within  a  reasonable  time. 

Baron  Parke  expressed  the  opinion  that  "delay"  was  not 
within  the  words  or  the  meaning  of  the  Act.  The  preamble 
showed  the  reason  for  the  law,  which  did  not  touch  the  circum- 
stances of  the  case.  The  loss  arising  from  delay  would  be 
independent  of  the  consideration  whether  the  value  of  the  articles 
mislaid  was  £1,  £10,  or  £100. 

This  view  was  scarcely  approved  in  Millen's  case,  193,  which 
the  Court  of  Appeal  distinguished  from  Hearn,  90,  by  holding  that 
in  Millen's  case  the  goods  were  really  lost,  though  found  again, 
while  in  Hearn's  they  remained  in  the  company's  possession  all 
the  time,  and  the  fact  of  loss  was  not  pleaded. 

"Notice"  It   has   been  stated   on   the  authority  of  Hart,  84,  that   the 

"Valuables."  affixing  of  the  notice  required  by  section  2  is  not  a  condition 
precedent  to  the  claim  of  exemption  for  liability  under  the 
Statute. 

The  words  of  section  3  appear,  upon  the  face  of  them,  to  be 
perfectly  plain,  and  to  be  entirely  devoid  of  any  shadow  of 
ambiguity.  They  run  thus :  "  Provided  always  that  ...  if  such 
notice  as  aforesaid  shall  not  have  been  affixed  .  .  .  the  carrier 
shall  not  have  or  be  entitled  to  any  benefit  or  advantage  under 
this  Act,  but  shall  be  liable  and  responsible  as  at  the  common  law." 

The  following  words  occur  in  the  judgment  of  Patteson,  J.  : 
"  In  no  case  can  the  sender  recover  unless  he  has  taken  the  step 
which  the  Legislature  intended  that  he  should  take  in  the  first 
instance,"  that  is,  declare  the  nature  and  value  of  the  goods. 

But  no  such  question  was  before  the  Court.  The  carrier 
had  affixed  his  notice  in  all  his  offices.  The  point  which  exer- 
cised the  minds  of  the  learned  barons  was  whether  any  notice 
is  required  to  be  given  to  a  consignor  when  valuable  goods 
are  received  by  a  carrier  at  the  consignor's  own  house.  Much 
legal  argument  was  expended  upon  the  doctrine  of  "  notice  brought 
home."  Parke,  B.,  thought  that  some  sort  of  notice  should  have 
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been  given  to  the  pltff.  in  that  case.     "The  Statute  is  not  very 
accurately  framed,  and  cannot  be  made  consistent  throughout,  if 

•riling  to  its  ordinary  grammatical  sense.     The  langu;i 

must  therefore  be  in  some  respect  modified,  in  order  to  carry  into 

effect  the  intention  of  the  Legislature  to  be  collected  from  the 

whole   Act."     By    considering  the  expressions   in   certain   other 

;<>ns,  the  Court  of  Exchequer  arrived  at  the  conclusion  that 

when  goods  were  tendered  at  the  office,  the  consignor  was  bound 

by  the  notice,  whether  he  was  aware  of  it  or  not,  but  that  when 

carrier  collected   them,  steps  should  be  taken   to  bring   the 

e   to  the  knowledge  of  the  consignor.     The  judges  of  the 

Exchequer     Chamber    thought    differently.      Section    1    should 

receive  an  independent  interpretation  without  having  its  apparent 

meaning   altered   by  deductions  drawn   from   the  expressions   of 

:;s.     There  was  no  contention  before  the  Court  that 

the  proviso  of  section  3  could  be  construed  in  such  a  manner  as 

to  mean  nothing,  and  it  would  seem  obvious  that  in  using  general 

applicable  to  the  case  under  review,  the  learned  judge 

.'•oked  tlir   particular  exception   to  the  rule  he  was  laying 

down. 

case  has  happened  that  the  value  of  goods  has  been  declared  insurance  not 
but  no  ii  demanded.      See  Behrens,  93,  where  consignor  demande 

value  of  his   picture   at   £110,  and  paid  the  sum 

inded  for  carriage,  which,  however,  did  not  include  anything 

:isuraiice.     The  company's  scale  of  charge  for  insurance  was 

i).on  the  value,  so  that  the  increased  charge  upon  the 

wnuld  have  amounted  to  £16  5s.  Od. 

\v    was   expressed   in   the   course   of    argument   that 
a  right  to  insurance  at  the  rate  of  the  notice  arose   upon    Un- 
due, and   that  the  carrier  had   a  lien   on 

good  Court  took  time  for  consideration,  and 

!ly     were    unanimous    in     holding     in     accordance     with 

Hart,  84,   that  a  notice  in   tin-    carrier's   office   would    authorize 

a  demand  for  insurance  when  value  was  declared  at  a  consignor's 

iae.     11   the  carrier's  servant  accepts  the  goods  without 

:M  for  payment,  tin-  <  ani«  r  loses  the  protection 

It  on  demand  of  insurance  the  con  fuses  to 

need  not  ac<  goods  ;  if  he  does,  he  carries 

risk. 

ua  case  arose  from  the  con  words  of 

sect.       i  i creased  charge  demanded  shall  have  been 
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paid."  The  Court  thought  the  words  redundant,  but  that,  at  any 
rate,  their  place  was  at  the  end  of  section  2. 

The  declaration  of  value,  it  would  seem,  need  not  be  very 
precise ;  see  Bradbury,  98,  where  the  carter  was  told  that  the  bales 
of  silk,  afterwards  lost,  were  worth  "  about  £100."  The  Court 
held  that  insurance  might  have  been  demanded  on  £100,  and  that 
the  company  were  liable  to  that  extent. 

An  early  case,  Syms,  82,  decides  that  a  carrier's  office,  ibr  the 
purpose  of  notice  and  the  like,  is  the  place  where  he  is  in  the 
habit  of  receiving  goods.  In  Syms'  case  it  was  an  inn,  and  It 
seems  incumbent  on  a  company  to  publish  their  notices  at  every 
place  where  they  hold  out  that  goods  or  parcels  can  be  received  for 
transit. 

Decisions  in  some  of  the  earlier  cases  were  rendered  difficult  by 
the  extravagant  sums  demanded  for  insurance.  At  the  present 
day  the  advertised  rates  vary  from  Is.  per  £100  in  value  to 
10s.  per  £100,  according  to  the  article.  Thus  pictures  valued  at 
£110  may  be  sent  between  any  two  stations  in  Great  Britain  for 
an  insurance  of  6s.  2>d.y  but  the  sum  which  the  Great  Northern 
Eailway  Company  claimed  the  right  to  demand  in  the  case  of 
Behrens,  93,  was  £16  5s.  The  charge  at  the  ordinary  rate  came  to 
21s.  6d,  so  that  it  was  proposed  to  increase  that  rate  by  1500  per- 
cent, as  "  compensation  for  the  greater  risk  and  care  to  be  taken 
for  the  safe  conveyance  of  the  article." 

The  Act  does  not  prescribe  that  insurance  charges  are  to  b^. 
reasonable,  and  had  not  the  companies  seen  their  way  to  make 
them  so  of  their  own  free  will,  questions  relating  to  such  charges 
would  have  continued  to  create  considerable  difficulty. 

It  is  for  the  jury  to  decide  whether  a  given  article  conies 
within  the  words  of  the  description  or  not.  See  Brunt,  95,  as  to 
the  silk  in  elastic  webbing.  Also  Woodward,  189. 

The  carrier,  if  he  loses  an  undeclared  valuable  parcel,  may  be 
liable  to  pay  for  the  package  in  which  the  valuable  was  contained, 
as  for  the  box  and  show-case  in  which  a  lace  vestment  was 
forwarded  (Treadwin,  96).  In  Blankensee,  101,  the  invoice  value 
of  the  parcel  was  £11  14s.  ;  an  allowance  of  discount  of  15  per 
cent.,  if  paid  within  a  month,  would  have  brought  the  value  down 
to  £9  19s.,  but  it  was  held  that  the  gross  value  should  be  taken. 

The  case  of  Pianciani,  91,  decides  that  a  contract  of  carriage  by 
land  and  sea  is  divisible,  and  that  the  Carriers  Act,  1830,  applies 
to  the  land  portion  of  it. 
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THEFT  BY  CARRIER'S  SERVANT.     SECTION  8. 

l.y  section  8  it  is  ''provided  also,  and  further  enacted,  that  Felony. 
nothing  in  this  Act  shall  be  deemed  to  protect  "  a  carrier  against 
the  felonious  acts  of  his  servants. 

The  usual  contentions  thereupon  arise  as  to  the  subject-matter 
of  this  section. 

On  the  one   hand,  the  carriers'   counsel   maintain   that   the 

on  relates  exclusively  to  undeclared  "  valuables,"  while  the 

}>ltlTs.'  counsel  seek  to  apply  it  in  all  cases,  and  particularly  to  the 

"  special  contracts  "  of  section  6,  as  implied  by  the  Courts  under 

loctrine  of  "  notice  brought  home." 

The  general  consensus  of  judicial  opinion  seems  to  run  in  favour 
of  the  latter  view. 

The  Divisional  Court  in   Shaw,  113,  distinctly  decide  against  Contract  ex 


i    contention  urged,  that  the  contract  sanctioned  under  section  G 
is  independent  of  section  8,  and  may,  therefore,  exclude  liability 
for  felony;  and  the  view  of  the  law,  that  the  right  to  contract  is 
•ct  to  the  carrier's  liability  for  his  servants'  thefts,  is  repeated 
.e  end  of  the  judgment.     There  must,  however,  be  some  mis- 
uudiirstanding  in  the  report,  since  the  judgment  for  the  defbs. 
implies  the  opposite  of  these  dicta. 

In  the  earlier  cases  of  Butt,  104,  and  Rimell,  104A,  the  Court  of 
.•••pier  ch-ai-ly  held  that  carriers  might  contract  themselves 

:»ility  imposed  by  section  8. 

In    Shaw's    case  the  view  is  expressed  that  the  whole  Act 
es  to  "valuables"    only,  and   that   section   8  must  not   be 
1   as   rendering  a  carrier  liable  for  his  servants*  thefts  in 
-•  cases. 

latter  dictum  may  become  of  importance  if  the  opinions 
and  Shaw's  cases,  that  .tin-it  l.y  tli<>  company's  servants 
does  not  come  within  tin*  expressions  "  negligence  "  or  "default," 
become  generally  reco-nix.  ,]  aa  <  \v. 

••;  the  date  of  Peek's  case,  deciding  that  contracts  must 

reasonable  in  nion  of  ih,  judge  who  tries  the  case,  it 

I-  -u  It  for  a  carrier  tend  (except,  perhaps,  in  the 

case  of  un«l  valuables)  that  a  contract  which  could   be 

1  as  implying  exemption  from  responsibility  for  servants' 

•t  reason 
In  some  of  the  later  cases  b<  Courts,  it  was  prol  a 

roi  K 
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Servant, 
who  is. 


Evidence  of 
felony. 


for  this  reason  that  the  contract,  which  no  doubt  existed,  was  not 
pleaded,  and  the  case  was  tried  and  lost  to  the  carrier  upon  its 
merits  (Vaughton,  106 ;  Kirkstall,  107 ;  McQueen,  108 ;  Turner, 
110). 

Who  is  a  servant  ? 

Any  one  employed,  directly  or  indirectly,  in  carrying  out  the 
work  of  conveyance  undertaken  by  the  carrier. 

The  Courts  have  not  countenanced  the  attempts  which  have 
been  made  to  absolve  the  principal  carrier  from  responsibility  by 
allegations  of  sub-contract,  neither  have  they  been  willing  to 
create  any  artificial  relations  of  service  where  none  in  fact  existed 
(Machu,  103;  Way,  111;  Stephens,  112). 

A  much-vexed  question  relates  to  the  character  of  the  evidence 
which  should  suffice  to  authorize  a  judge  to  leave  the  fact  of 
felony  or  no  felony  to  the  jury ;  a  question  of  the  more  import- 
ance if  the  fact  is,  as  the  judges  strongly  complain,  that  a 
question  so  left  to  the  jury  is  invariably  answered  in  favour  of 
the  plaintiff  (see  Rimell,  104A). 

As  a  judge  of  first  instance,  Cockburn,  C.  J.,  considered  himself 
bound  by  the  very  words  of  a  previous  judgment,  but,  on  review- 
ing his  own  direction  to  the  jury,  he  pointed  out  how  words, 
fully  appropriate  to  one  set  of  circumstances,  would  be  far  from 
applicable  to  another  (McQueen,  108). 

From  the  various  judgments  in  these  cases,  appearing  in  their 
details  to  be  to  some  extent  contradictory,  may  be  deduced  the 
general  rule  that,  in  order  to  support  the  plea  of  felony,  some 
circumstances  of  suspicion  must  rest  upon  some  servant  of  the 
company,  known  or  unknown,  over  and  above  the  simple  fact  that 
a  felony  would  appear  to  have  been  committed.  It  will  then 
be  the  duty  of  the  company  to  give  evidence  in  rebuttal  of  the 
prima  facie  case  made  against  them,  and  if  they  fail  to  do  so, 
they  will  not  be  allowed  to  assert  that  the  verdict  of  the  jury  was 
unfounded  or  perverse  (Boyce,  102). 

A  primd  facie  case  is  not  made  out  by  a  mere  scintilla  of 
evidence,  but  in  a  civil  action  the  case  set  up  by  the  pltff.  is  not 
expected  to  be  so  strong  as  is  requisite  even  for  the  finding  of  a 
true  bill  by  a  Grand  Jury. 

In  a  criminal  case  a  conviction  ought  to  be  based  on  evidence 
falling  little,  if  at  all,  short  of  moral  certainty ;  but,  in  a  civil 
action,  the  jury  would  be  entitled  to  draw  the  most  reasonable 
inference  from  the  facts  proved  before  them. 


(     51     ) 


CHAPTER  VI. 
ACT  1854,  SECTION  7. 

THE  Hallway  and  Canal  Traffic  Act  of  1854  was  passed  in  order  Amendment 

ifect  to  the  recommendations  of  the  Select  Committee  of  ^c^arriera 
1853  (see  Vol.  II.  p.  13).     A  later  Committee  declared  it  to  be 
"a  measure  valuable  in  fact  and  most  important  in  its  scope  and 
intention.       It   enunciated   two   principles,  viz. — 1.    That   ev 
company    should   afford    proper   facilities  for   forwarding  traffic. 
2.  That  no  preference  should  be  given."     The  first  six  sections  of 
the  Act  deal  with  these  matters,  and  with  the  tribunal  (the  Court 
of  Common  Pleas)  to  whose  discretion  the  enforcement  of  tin- 
in  a  reasonable  spirit  was   entrusted.      Tacked  on    to    tin- 
with  which  it  lias  nothing  in  common,   is  this  unfortui; 
section,  evidently  added   on   to   an   Act,  otherwise  complete,  in 
r  to  check  the  current  of  interpretations  placed  by  the  Court 
<juer  upon  the  Carriers  Act,  1830.     It  is  clearly  intended 
:iers  Act  Amendment  Act;  but  forming,  as  it  does, 
xcrescence  to  a  Railway  Traffic  Act,  it  amends  the  Cani 
only  as  regards    railway   and    canal   companies,   and    leaves 
other  classes  of  carriers  subject  to  the  provisions  of  the  1830  Act. 
and  the  cases  decided  under  it. 

The  section  consists  of  an   mac-ting  clause  and  of  five  pro- scope  of 
visoes,  not  N  v  numbered.     The  scope  of  it  may  be  ren-*6 

dered  somewhat  more  clear  if  it  is  Minj.lv    n  statnl    \\ith 
omission  uf  ivdundant  words  and  phrases. 

Section   7. — Every  railway  company   ^liall  IT   liable   for   loss 

or  injury 

ve  stock  or  merchant 

in  the  receiving,  forwarding,  or  d'-lnn-ing  tin-reef 
occasioned  by  neglect  or  default 

••  itlistandiii'j  any  notice,  condition,  or  decla; 
vwise  limiting  such  lial.il 

notice  being  hereby  declared  to  be  null 
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1.  Provided  always, 

nothing  herein  contained  shall  be  construed  to  prevent 

conditions 

with  respect  to  receiving,  forwarding,  and  delivering 

as  shall  be  adjudged  by  the  Court  or  judge 

to  be  just  and  reasonable  : 

2.  Provided  always, 

no   greater   damages  shall   be   recovered   for   a  horse  than  fifty 

pounds,  etc. 

unless  declared  of  higher  value 

when  the  company  may  demand  a  reasonable  percentage 
on  the  excess  of  value 

as  compensation  for  increased  risk  and  care, 

such  percentage  or  increased  rate  of  charge  to  be  notified  as  in 
the  Carriers  Act : 

3.  Provided  also, 
proof  of  value 

and  of  amount  of  injury 

shall  lie  on  the  person  claiming  compensation : 

4.  Provided  also, 
no  special  contract 

respecting  the  aforesaid  receiving,  forwarding,  and  delivering 

shall  be  binding  upon  or  affect  any  party 

unless  signed  by  him 

or  the  person  delivering  the  traffic  ; 

5.  Provided  also, 
nothing  herein  contained 

shall  vary  the  Carriers  Act,  1830, 
with  respect  to  "  valuables." 

N.B. — The  provisoes  are  not  numbered  in  the  original. 

That  the  section  was  passed  with  the  view  of  altering  the  law 
as  laid  down  in  Carr,  88,  has  never  been  called  in  question. 

In  an  early  case  (Harrison,  152)  the  conflict  of  judicial  opinion 
as  regards  its  intended  scope  was  expressed  with  the  warmth 
which  it  continued  to  excite  for  many  years. 

Comments  According    to    Chief    Justice    Cockburn    it  was   a   salutary 

of  judges.  measure  wisely  passed  by  the  Legislature  to  correct  a  manifest 
wrong;  according  to  Chief  Justice  Erie,  the  principle  that  a 
contract  was  to  hold  good  for  one  side  only  was  absolutely 
"  revolting,"  and  it  was  none  the  less  revolting  when  presented 
in  the  specious  manner  in  which  Chief  Justice  Cockburn  had 
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presented  it  in  the  Court  below.  Other  judges  in  other  cases 
expressed  their  views  in  equally  forcible  language,  with  the  result 
that  the  decisions  relating  to  railway  liability,  especially  in  respect 
of  live  stock,  were  for  many  years  in  the  highest  degree  incon- 
sistent and  contradictory. 

So  Lefroy,    C.J.,    Ir.,  complained    in  Lloyd,  126,  "  that  it  is 

too  presumptuous  to  pretend  to  say  what  the  law  of  England  on 

the  subject  is  at  this  moment,  and  altogether  too  hazardous  to 

conjecture  what  it  is  likely  to  be  by  the  time  this  case  arrives  at 

destination."      And   it   made   but   little   difference 

when  the  House  of  Lords  had  authoritatively  determined  some 

(•['  the  main  questions  at  issue;  since  then,  so  says  Lord  Justice 

:,    the   dissentient  judges,    not   being   able  to   overrule   the 

-ions  they  disliked,  became  masters  in  the  art  of  distinguishing 

' 

Much  as  the  learned  judges  disagreed  as  to  the  policy  of  the  Provision* 
legislation,  there  was  unanimous  consensus  of  opinion  as  to  the  Jnc^gJ^nt. 
badness    of    the    manner    in    which    this    "ill-penned"   section, 
"probably  drafted    by   more   than   one   hand,"   was    constructed. 
:ided,  apparently,  to   set  at  rest  the  conflicting  views  as  to 
ition  of  the  Carriers  Act,  it  simply  copies  the  form 
and  language  of  that  Act  upon  every  point  where  difficulty  and 
conflict    had   arisni   in  consequence  of  the  employment   of  that 

:•  form  and  langu 

All  the    ditliculties    and    inconsistencies   of  the  section  v 
.ted    out    and    discussed    whim   the  case  of   iVek    was   l>c: 

-e  of  Lord-. 

There  seems  to  be  scarcely  a  better  mode  <.f  dealing  with  them 
the  full  summary  of  that   case  which  is  set  out   in 
III. 

[fl  another  point  of  universal  agreement  ;  it  is  useless  to  La-- 
approach the  consideration  of  this  section  without  a  full  knowledge  JJ, 

conditions. 
So    Say    the    different    judges    whose    npiu.  re   called   for 

'trek's  case,  and  so  says  Wright,    '  ,  in   1  *'.••"•.  in  Shaw.  113. 

:s  Lordship  once  again  traces  the  different  stages  through 

law   upon    ti  is    passed.      They   are  thus 

dship: — 
1 .  Absolute  responsibility  of 

rod,  the    ! 
the  sole  exceptions. 
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2.  Eight  claimed  and  admitted  to  modify  the  extent  of  liability 
by  means  of  notice. 

3.  Notice  held  ineffective   unless    "brought   home"   to   the 
customer. 

4.  The  Carriers  Act,  1830.     Special  provisions  as  to  "valua- 
ables."     Notices  to  have  no  effect.     Special  contracts  to  be  valid. 

5.  Special  contract  created  by  the  forwarding  of  goods  after 
notice  "  brought  home." 

(a)  The  notice  must  have  some  regard  to  the  common  law, 
e.g.  must  not  exempt  from  "  gross  "  negligence. 
(6)  All  negligence  is  "  gross." 
(c)  The  notice  may  cover  every  form  of  misconduct. 

6.  Intimation  in  Carr,  88,  that  the  law  required  amendment. 
The  section,  as  above  summarized,  was  passed  accordingly, 

and  incessant  litigation  followed — first,  as  to  whether  the  special 
contract  of  proviso  4  must  necessarily  be  found  to  be  reasonable ; 
and  next,  as  to  what  the  reasonableness  of  a  contract  might  legally 
be  held  to  consist  in. 

Cases  under          As  before  mentioned,  the  decisions  of  the  Courts  upon  this  section 

section  7.        were  at  firgt  excessiveiy  fluctuating ;  they  have  gradually  become 

more  consistent,  and  simultaneously  with  the  legal  modification,  the 

railway  companies  themselves  have  steadily  assumed  a  more  and 

more  reasonable  and  liberal  attitude  towards  their  customers. 

The  difference  between  owner's  and  company's  risk,  which,  in 
Foreman,  141,  was  the  difference  between  £18  8s.  Qd.  and  £75  7s.  4d, 
became  reduced  to  10  per  cent,  only  in  McCarthy,  146 ;  the  insurance 
of  15  per  cent,  on  the  value  as  claimed  in  Behrens,  93,  is  now 
reduced  to  J  per  cent.,  and  the  oppressively  overbearing  conditions 
of  Beal,  124,  are  now  replaced  by  the  offer  of  alternative  charges 
with  conditions  which  upon  the  whole  seem  to  leave  but  little  to 
complain  of  in  respect  of  them. 

The  gradual  change  of  law  accompanied  by  the  gradual  change 
of  fact  renders  the  treatment  of  the  reported  cases  upon  notices 
and  conditions  a  matter  of  no  slight  difficulty. 

It  is  quite  clear  that  many  of  the  early  cases  afford  no  precedent 
or  authority  for  considering  the  validity  or  reasonableness  of  the 
conditions  of  a  consignment  note  of  the  present  day,  although  they 
may  never  have  been  overruled  or  distinguished  ;  at  the  same 
time,  the  principles  laid  down  in  them  may,  none  the  less,  be  the 
foundation  of  the  present  law,  and  may  still  hold  good. 

A  convenient  method  of  considering  the  reported  cases  relating 


ACT   ISM,    SECTION   7.  55 

to  conditions  in  respect  of  merchandise  and  live  stock  traffic  would 
seem  to  be  to  refer  to  them  simply  in  their  chronological  order,  bear- 
ing in  mind  in  so  doing  the  increasing  tendency  of  the  Courts  to 
:iu'  c<  introl  over  traffic  regulations,  and  the  increasing  willingness 
<>f  the  companies  to  put  more  reasonable  regulations  in  operation. 

Because  the  conditions  of  Wise,  120,  or  Beal,  124,  may  seem  almost 

ludicrously  unreasonable  in  the  light  of  present  experience,  it  by  no 

Hows  that  they  were  obviously  improper  in  1856  or  1860. 

lie  time  of  the  construction  of  railways,  an  ordinary  charge 

'  »ad  conveyance  for  such  a  distance  as  from  Liverpool  to  London 

would  be  £20  per  ton  ;  as  regards  minerals,  some  early  chairmen 

shocked  at  the  thought  that  their  railway,  intended  mainly 

for  first-class  passengers,  was  to  be  used  for  the  conveyance  of 

hen  "even  horses"  were  tendered  for  conveyance  by 

train,  the  ideas  of  the  railway  managers,  the  public,  and  the  Court, 

:  v    indeterminate  as  to  what  a  condition  should  be  in 

r  to  be  "just  and  reasonable." 

In  Wise,  120,  in  185G,  two  years  after  the  passing  of  section  7,  1856. 
•lirectors  of  the  Great  Western  Railway  gave  notice  that  they 
would  not  be  answerable  for  damage  done  to  any  horses  conveyed 
:  that  railway.     The  pltfi'.  was  required  to  abide  by  the  above 
notice,  and  signed  a    forward  ing  note  to  that  effect.     This,  then, 
a  contract,  which  Pollock,  C.B.,  and  liramwell,  B.,  found  to  be 
duly  binding. 

In  Pardington,  121,  in  tin-  same  year,  the  South  Wales  Company 

gave  notice  :  "  The  form  is  to  be  filled  up  and  signed ; "  "  unless  this 

is  done  the  cattle  will  not  be  forwarded."    The  company  then  loaded 

.  in  a  c<-  ,  an  and  suffocated  them.     Pollock,  C.B. : 

uite   reasonable  for  the  company  to  make  such  stipula- 

>."     Martin,  1'..  :  "  And,  besides,  there  was  a  written  contract." 

1858-9.     By  th;  s  case  had  commenced,   and  in  i85a 

.on  was  raised  that  section  7  required  the  contract 
88  well  as  the  conditions  to  he  reasonable. 

In  McManus,  122.  the.  company  declined  all  responsibility  for 
nock,  however  caused."      The  alternative  offered 

mile,  and  a  horse-box  at  4d. 
mile.     The  truck  supplied  was  <1  and  the  horse  was 

I1,.,  ami    r.ramwcll.    I'-.,  found  the  condition 
reasonable.      Erie,    C.I.,    in 

•  met  to  be  binding  and  the  condition  reasonable.      \\ 

' '  a. 
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1860.  1860.     Beal,  124.    Absolute  refusal  to  convey  unless  consignor 

signs  agreement  absolving  from  all  responsibility.  Pollock,  C.B., 
Bramwell,  Channell,  BB. :  McManus,  122,  binds  us  to  consider 
whether  the  contract  is  reasonable.  "  It  is  the  most  reasonable 
stipulation  in  the  world."  Martin,  B.,  contra. 

1860.  Lewis,  125.  Condition  :  Claim  to  be  made  in  seven 
days  after  delivery.  Delivery  taken  by  pltff.  in  defts.'  own  ware- 
house ;  loss  not  discovered  and  claim  not  made  within  seven  days. 
Pollock,  C.B.,  Channell,  Bramwell,  BB.,  find  condition  "not 
unreasonable."  Judgment  for  defts. 

1864.  1864.     By  this  date  the  principle  was  under  discussion  that 

a  condition  in  an  owner's  risk  agreement  might  be  good  even  if  it 
were  held  not  altogether  reasonable,  provided  the  consignor  had 
the  option  of  a  contract  which  was  reasonable  in  itself,  and  reason- 
able also  in  comparison  with  the  owner's  risk  rate.  In  Lloyd,  126, 
Lefroy,  L.C.J.  Ir.,  complains  of  the  confusion  introduced  by  the 
conflicting  decisions  of  the  Court  of  Exchequer  and  the  Exchequer 
Chamber  in  England,  and  held  the  conditions  under  review  to  be 
bad  in  the  absence  of  a  more  reasonable  alternative 

1864.  Allday,  127.  Cattle  sent  to  wrong  station.  Contract, 
absolving  from  all  liability,  held  unreasonable  in  absence  of  any 
alternative  (Cockburn,  C.J.). 

1864.  In  Gregory,  129,  a  case  precisely  similar  to  McManus, 
122,  the  barons  of  the  Exchequer  admitted  that  the  case  could  not 
be  distinguished,  and  gave  judgment  for  pltff.,  with  strong  expres- 
sion of  disapproval. 

1864.  Aldridge,  131.  No  responsibility  for  (a)  "empties," 
nor  (b)  for  goods  off  company's  line.  Pollock,  C.B.,  Bramwell, 
Channell,  BB. :  The  second  condition  is  perfectly  clear.  Pltff. 
has  no  cause  of  action. 

1864.  Peek,  123.  Decision  of  House  of  Lords  :  The  contract 
must  be  reasonable. 

1866.  1866.     In  Robinson,    128,  the  jury   found   that   the   station- 

master,  acting  for  the  company,  had  expressly  undertaken,  not- 
withstanding the  conditions,  to  deliver  within  a  certain  time. 
It  would  hardly  seem  that  he  did  so  undertake,  and  still  less 
that  he  had  any  authority  to  that  effect. 

1866.  In  Malpas,  132,  it  was  held  that  detention  of  cattle  at 
Nine  Elms,  when  they  should  have  been  sent  to  King's  Cross,  wras 
not  covered  by  the  owner's  risk  conditions. 

1867.  Donohoe,  133.     The  question  of  insufficiency  of  cattle 
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trains,  and  delay  arising  in  consequence,  was  held  to  be  within 
the  province  of  the  jury. 

1867.     In  Lord,  134,  where  a  contract  to  deliver  within  a  given 

time  was  set  up,  the  Court  (Bovill,  C.J.,  and  others)  found  there 

no   contract,  and  that  no  ordinary  duty  devolved   upon  a 

;er  to  deliver  meat  or  perishables  in  time  for  any  specified 
market,  or,  in  default,  to  pay  the  difference  in  price  obtainable  in 
the  earlier  or  later  market. 

1867.  Rooth,  135.     Exemption  from  defect  of  station  (no  fit 
place  for  unloading  cattle)  held  unreasonable  when  no  alternative 
was  offered.     Kelly,  CM>.,  and  others. 

1868.  In  Kirby,  136,  the  defts.  admitted  that  a  given  condition 
unreasonable,  but  alleged  that  it  did  not  affect  the  particular 

before  the  Court.      Martin,   B. :    I  have  always  held  that 
conditions  must  be  considered  as  a  whole. 

.'•.     In  Gill,  137,  the  Court  of  Appeal  allowed  exemption  1873. 
for  injury  caused  by  restiveness  to  be  in  itself  reasonable,  but 
"d  it  as  of  the  nature  of  misconduct  when  no  precaution^ 

taken  as  regards  a  restive  animal. 

There  is  a  large  traffic  in  live  stock  from  Ireland  to  England ;  the  Live  •*«*  ftt 
•racts  relating  to  it  are  made  there,  and  there  are  many  im-  " 
tnt  decisions  in  the  Irish  Courts  as  to  what  constitutes  reason- 
ness  in  a  contract.     The  Irish  Bench  adopt  views  very  opposite 
to  those  of  Barons  Pollock  and  llramwell  upon  this  point,  but 

ad«»pt  the  contention  that  an  owner's  risk  a^n-'-men; 
not  i  d  as  standing  alone  when,  in  tact,  it  is  offered  as  an 

alternative  to  an  offer  to  convey  at  full  carriers'  liability  at  reason- 
:  jes,  A  in-ijii.Mit  form  ufowner's  risk  livestock  agreement- 
does  more  or  less  directly  incorporate  tin-  oiler  to  carry  at  carriers' 
full  rates  and  liability,  and,  when  this  is  so,  it  can  hardly  he  open 
to  question  ti  linuws  «•!'  tin-,  stipulations  of  sueh  a  document 

should  be  w«  :i   a  consid. -ration  of  the  effect  of  the  whole 

merits  of  the  position  would  not  be  very  d 

igreemenf  made  no  reference  to  any  oth<M 
,  but  it  is  con  as  a  ma;  let,  tlii>  would  very 

seldom  happen.     This  method  of  tr«-atinur  owner's  risk  agreements 
•duces  another  dillieult    .juestimi,  as   to  h<  :id  in  If] 

owner's  risk    and  <  ompany's  risk  conditions  are  to  be 
reas«  a  cases  on  this  point  will  b<-  to 

separately.     Assuming  that  the  owner's  :  ises  stoo- 

is  held  in  Gallagher,  139.  that  <., millions  requiring  a  claim  to 
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be  made  within  three  days,  and  giving  the  company  a  right  to  a 
general  lien  on  the  stock  conveyed,  were  unreasonable. 

In  Lewis,  140,  Brett  and  Cotton,  L.  JJ.,  differ  from  Brain  well,  L.J., 
who  adheres  to  his  conviction  that  any  contract  is  de  facto  reason- 
able which  a  sender  enters  into  by  subscribing  a  consignment  note. 
The  condition  there  brought  under  notice  absolved  from  liability 
except  upon  proof  of  wilful  misconduct.  A  reasonable  alternative 
made  this  condition  good,  and  the  negligence  of  packing  cheeses 
in  such  a  manner  that  they  crumbled  to  pieces  on  the  journey  did 
not  amount  to  wilful  misconduct.  Conduct  is  not  misconduct 
because  it  eventually  results  in  injury,  nor  is  misconduct  wilful 
merely  because  the  act  complained  of  was  done  intentionally. 
1878.  1878.  In  Foreman,  141,  the  Court  say  the  real  question  is, 

had  the  pltff.  an  option  of  sending  his  cattle  with  the  ordinary 
liability  of  carriers  ? 

1880.  In  McNally,  142,  the  conditions  of  the  owner's  risk  rate 
were  not  made  reasonable  by  the  option  of  the  company's  risk 
rate,  because  this  also  was  subject  to  unreasonable  conditions, 
especially  exemptions  for  liability  for  "  incorrect  selection."  "  It 
is  one  of  the  most  primary  and  essential  duties  of  a  carrier  to 
keep  the  goods  of  his'  different  customers  distinct.  It  is  not 
reasonable  that  he  should  refuse  responsibility  for  'incorrectly 
selecting,'  that  is  to  say,  for  permitting  the  confusion  of  or  con- 
founding the  stock  of  different  owners,  whether  on  landing  at 
Liverpool,  loading  there,  or  delivery  at  destination." 

In  Ronan,  144,  the  Irish  Bench  decide  the  question  left  open 
by  the  English  Court  of  Appeal  in  Lewis,  140,  whether  exemption 
from  wilful  misconduct  can  be  allowed  to  be  reasonable  even 
with  a  reasonable  alternative.  Eonan's  was  an  extreme  case  in 
either  direction,  for  the  company  would  have  accepted  full 
responsibility  for  a  very  small  difference  in  rate  (£7  9s.  Zd.  as 
compared  with  £7  Os.  3d.),  and  the  misconduct  of  the  crew  was 
excessive.  It  consisted  in  amusing  themselves  by  cutting  off  the 
tails  of  the  cattle  on  board,  and  by  otherwise  maltreating  and  injur- 
ing them.  The  majority  of  the  Court  held  that  "  it  would  be  unjust 
and  unreasonable  to  allow  any  person  to  contract  that  he  could 
commit  a  wrongful  act,  or  one  which  might  amount  to  a  crime." 

Murphy,  J.,  did  not  agree  with  his  two  colleagues,  who 
certainly  seem  to  have  stated  the  case  too  highly.  The  Midland  Com- 
pany would  allege  that  they  had  made  no  such  contract,  but  that, 
on  the  contrary,  they  had  agreed,  impliedly,  to  use  every  endeavour 
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to  prevent  any  injury  or  wrong  being  committed  by  their  servants  ; 
and  that  the  agreement  was,  that  if,  through  mistake  or  oversight, 
their  control  should  happen  to  be  insufficient,  the  liquidated 
damages  should  be  assessed  at  9s.  in  all  eases. 

In    1SS3,    the   question   went    to    the    House   of    Lords   in 

Brown,  145,  and  on  this  point  Lord  Blackburn  and  Lord  Brain  well 

one,     «  ounsel   for  the  defts.  suggested   that   the  words 

:!i   whatever   cause"   would   probably   not  cover  a   wilfully 

•us  act,  but   the  judgments  delivered  approved  the  contract 

stood,  without  reading  any  implied  reservations  into  it,  on 

ground  that,  whether  it  was  good  or  not  as  it  stood,  it  was 

made  reasonable  by  the  reasonableness  of  the  alternative. 

r.  the  decisions  of  all  the  Courts  seem  to  have  been  based 
upon  position  that  a  reasonable  alternative  to  the  unreason- 

able contract  involved  at  least  the  offer  of  a  reasonable  rate, 
•  •oujiled  with  the  full  carriers'  liability. 

But  the  House  of  Lords,  in  1887,  in  the  case  of  McCarthy,  146,  1887. 

seem  not  to  take  this  view.     The  alternative  there  was  admittedly 

unreasonable;   but   the  unreasonable   part  was   also   illegal,  and 

inent   commending  itself  to  the  law  lords  seems  to  be, 

the  ordinary  courts  of  law  would  dispose  of  what  was  illegal ; 

sinder  being  reasonable,  the  alternative  was  good.     Lord 

jerald  suggested  that,  inasmuch  as  the  company's  risk  rate  was 

below  the  maximum,  there  was  really  a  choice  of  three  rates  open 

viz.  the  company's  statutory  maximum,  a  rate  at  the 

'a  risk  below  the  maximum,  and  the  owner's  risk  rate. 

decision    thus  brings  back  the  law  as  to  reasonableness 

very  close  indeed  to  the  point  from  which  it  started, 

•raets  of  consignment  notes  are  binding,  ami 

al  purposes  they  must  be  taken  to  be  reasonable. 

•s  of  the  th:  ions  of  the   House  of  Lords, 

McCarthy,   aiv   rein-red   to,  it  will   be  found    that 

occupy  some  200  pages  of  law  report,  a  small  i'i 

iselves,  and   that  in   the  nd    judgments  reported 

•   is  expressed    every  shade  of    opinion   between    tin-   two 

irreconcilable  seems  obvious  that   there    must   be 

case  submitted  t  In  ante  f  i- h 

iie.se   three   \  isions  is  to  be  allowed  to  prevail. 

;,  as  before  said,  the  conditions  now  usually  in  force  have 

discarded  th«  expression!  which  have  been  most  seriously  objected 

•ud   in  ordinary  cases  are  possibly  such  as  not  to  give  rise 

i;her  legal  tribunals. 
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Copies  of  consignment  notes,  as  now  in  use,  are  set   out  at 
the  end  of  this  volume. 

Reasonable  The  doctrine  of  reasonable  alternative,  when   first   accepted, 

alternative.  seems  to  ^ave  ^QQ^  iooked  upon  as  being  synonymous  with  the 
existence  merely  of  rates  within  the  maximum,  but  unclogged 
with  conditions,  and  certainly  with  full  carriers'  liability.  As 
regards  the  great  bulk  of  traffic,  such  an  alternative  would  satisfy 
the  trader,  and  the  regulations  which  have  been  in  force  now  for 
many  years  past  in  respect  of  owner's  risk  traffic  do  not  leave 
very  much  to  be  desired  in  the  trader's  interest.  Where,  in  the 
opinion  of  the  companies,  a  certain  class  of  traffic  involves  them 
in  somewhat  greater  risk  than  the  average,  an  offer  is  made  to 
convey  at  owner's  risk,  with  a  reduction  on  the  ordinary  rates  of 
10  per  cent.,  15  per  cent.,  or  20  per  cent.,  as  the  case  may  be. 
(See  current  classification.)  No  cases  seem  to  have  arisen  where 
the  reasonableness  of  the  conditions,  or  of  the  percentage  allowed 
on  ordinary  traffic,  has  been  called  in  question.  The  difficulties 
have  arisen  in  the  case  of  fish,  meat,  and  other  perishables,  and 
of  horses  and  live  stock.  The  companies,  for  various  reasons, 
hesitate  to  accept  responsibility  for  this  class  of  traffic;  the 
authorized  maximum  rates  for  it  are  out  of  proportion  to  anything 
the  traffic  can  bear,  and  consequently  the  result  is,  so  far  as  the 
question  under  discussion  is  concerned,  that  the  alternative  to 
a  reasonable  owner's  risk  rate  is  usually  either  the  impossible 
maximum,  or  a  rate  below  it,  but  also  with  conditions  limiting 
the  company's  liability  for  accident  or  negligence,  and  especially 
for  delay.  In  Lloyd,  126,  the  company's  risk  rate  was  20  per  cent, 
higher  than  the  owner's  risk  rate,  but  the  company  appended  a 
condition  that  they  should  not  be  liable  for  any  injury  not  pointed 
out  at  the  time  of  unloading.  The  Court  considered  this  un- 
reasonable by  way  of  alternative.  In  Gallagher,  139,  the  company 
having  offered  two  rates,  one  the  ordinary  rate  with  the  ordi- 
nary liability  of  a  carrier,  exemption  from  liability  for  traffic  sent 
at  the  reduced  rate  was  held  reasonable.  In  this  instance  the 
pltff.,  having  sent  fish  at  the  reduced  rate,  claimed  to  be  paid  for 
delay,  mainly  owing  to  fog  at  sea.  In  Lewis,  140,  and  Brown, 
145,  it  was  argued  that  the  difference  between  the  owner's 
risk  and  company's  risk  rates  was  such  that  one  of  the  two,  at 
least,  must  be  unreasonable.  See  also  Foreman,  141,  where  the 
alternative  to  the  owner's  risk  charges  of  £18  8s.  Qd.  was  a  charge 
at  the  maximum  powers  of  the  company,  working  out  to  £75  7s.  4</. 
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The  Court  intimated  that  the  jury  might  possibly  have  found  that  the 
alternat  ive  was  illusory  only,  but  they  declined  to  decide  such  a  point 
upon  their  own  knowledge  of  the  question.  Unreasonableness  not 
l>eing  proved,  a  decision  was  given  in  favour  of  the  company. 

In  McCarthy,  146,  the  House  of  Lords  considered  an  alternative 

which  did  not  provide  for  full  liability,  and  this  seems  to  be 

view  of  the  Irish  Bench  in  McNally,  142.     In  Sheridan  v. 

Midland  and  (Jreat  Western  Railway,  24  L.R  Ir.  146,  the  company, 

with  "  perverse  ingenuity,"  had  varied  the  ordinary  form,  and  the 

varying    judicial   opinions,  first  as  to  the  real   meaning   of  the 

conditions,   and   then   as   to   the   reasonableness   of  the    various 

supposed  meanings,  render  the  case  desperately  bewildering,  and 

of  little   value  as  a  precedent.     The  remarks  of  O'Brien,  J.,  as 

nableness   of  the  second  alternative   may,   perhaps, 

I  themselves.     There  must  be  some  rules,  he  says,  as  to 

the  loading  of  trucks,  so  as  to  prevent  overcrowding,  and  to  follow 

result  of  them  into  every  possible  consequence,  in  order  to 

:  tain  if  one  here  or  there  may  work  unfairly,  is  to  add  an 

•;able   refinement  to  a  doctrine   which  the   Courts   have 

iy  pushed  to  the  last  degree  of  strain  upon  common-sense. 

In  dealing  with  the  principle  that  owner's  risk  and  com  puny'  risk 

rates  should  be  fair  in/'  r  te,  the  Courts  have  certainly  listened  : 

j  uments  which  go  far  to  prove  that  no  rate  can  be  fair  reasonable 

under  any  circumstances.     "When  the  difference  between  the  two'" 

nail,   pltfls.'  counsel   contend  that  the  owner's  risk  rate  is 

compared  with  the  other,  because  sufficient  allowance 

is  not  made  for  the  ri-k  taken  over  by  the  owner;  it'  the  dilVere.nce 

say  the  higher  rate  attords  no  effective  option.     If  it 

within  our  pmvi nee  to  contribute  an  opinion,  we  wnild  surest 

former  contention,  which  is  but  another  way  of  saying  that 

-WIMT'<  ri<k  rate  is  too  hijjh,  does  not  lie  in  the  mouth  of 

ho  has  elected  it.     The  essence  of  the  legislation  has  been 

stated  l.y  the  Court  to   be   the    protection  of  the    pi  til',    against 

an  attempt  of  the  companies  to  force  him  against  his  will  into 

an  unreasonable  conn.    :        In    the   instance  now  supposed,  the 

alleges   that    two  contracts  were   offered    to    him,   one  of 

ling  to  be  manifestly  unreasonable  on  the  face 

e,  it  did  not  oiler  sufficient    consideration  to  1 

•:jury  which  h«-  Ki  Billing  to  accept.    The  legal 
ien  set  u:  behalf,  is  th:it   lie  has  an  e<\ 

contract  which  appears  to  him  to  be  unreasonable, 
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to  retain  the  full  benefit  to  himself,  and  to  refuse  to  give  up  the 
consideration  flowing  from  himself  to  the  company,  on  the  ground 
that  in  his  opinion  it  is  excessive.  As  to  the  other  horn  of  the 
dilemma,  we  do  not  think  that  it  has  any  other  than  an  imaginary 
existence.  The  expression  "  reasonable  inter  se  "  was  appropriate 
enough  to  explain  the  ratio  decidendi  of  the  case  in  which  it  was 
used,  but  it  is  not  to  be  treated  thereafter  as  a  mathematical 
axiom.  So  treated,  there,  surely,  can  be  no  foundation  for  it. 
A  given  rate  is  admitted  to  be  reasonable,  another  rate  is  found  to 
be  unreasonable,  whereupon  the  reasonable  rate  becomes  both 
unreasonable  and  reasonable  at  one  and  the  same  time.  Such 
logic  is  infected  with  a  flaw  somewhere.  What  would  seem  to 
have  been  intended,  and  what  would  seem  to  be  right,  is  the 
proposition  that  the  lower  rate  being  assumed  to  be  reasonable, 
any  wide  and  glaring  disproportion  between  the  two  would  show 
the  higher  one  to  be  illusory  as  an  alternative.  In  such  a  case,  we 
venture  again  to  submit,  it  is  neither  for  the  Court  nor  for  the  jury 
to  lay  down  narrow  limits  within  which  the  company  are  to  be 
assumed,  as  a  proposition  of  law,  to  be  acting  wisely  or  unwisely  in 
endeavouring  to  contract  the  area  of  their  responsibility.  So  long- 
as  the  jury  can  find  that  the  margin  between  the  two  rates  has 
any  reasonable  relation  at  all  to  the  difference  in  liability,  it  ought 
not  to  be  open  to  them  to  find  that  the  company,  having  scope  for 
discretion,  have,  in  the  jury's  opinion,  exercised  it  injudiciously. 
Insurance  im-  In  Dickson,  156,  where  5  per  cent,  insurance  was  claimed,  an 

V.1 

e*  opinion  was  expressed  that  it  was  unreasonable  for  a  company  to 
suggest  that  they  expected  to  kill  one  dog  out  of  every  twenty 
which  they  undertook  to  carry;  so  in  Foreman,  141,  where  £57 
was  claimed  as  the  fair  insurance  of  110  head  of  cattle,  it  would 
almost  seem  that  the  Court,  without  the  assistance  of  a  jury, 
might  have  held  that  a  claim  to  kill,  say,  one-tenth  of  all  the  cattle 
entrusted  to  them,  was  not,  on  the  face  of  it,  reasonable,  and  that 
they  might  fairly  have  held,  through  their  own  perception,  that 
a  rate  involving  such  a  claim  did  not  come  within  the  category 
of  reasonable  alternative.  But  the  claim  was  clearly  inequitable, 
and  the  particular  judgment,  either  upon  its  law  or  its  merits 
(apart  from  the  question  of  reasonable  alternative),  does  not  seem 
open  to  comment. 

Signature.  Pltff/s  drover  signed  the  agreement  note.     The  fact  that  he 

could  not  read,  and  did  not  know  what  the  conditions  were,  would 
not  prevent  the  pltff.  being  bound  by  them  (Foreman,  141). 
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See  the  case  of  Simons,  121  A,  as  to  a  signature  obtained  upon 
the  representation  that  it  was  a  mere  formality. 

A  difficult  question  arose  in  Hodgman's  case,  130,  as  to  how  far  i  ommenoe- 
a  carrier  may  be  liable  for  injury  in  the  process  of  receipt,  while  the  J"®"] 
contract  for  carriage,  and  the  declaration  of  value,  are  still  inch' » 
and  incomplete. 

.  equent,  and,  possibly,  an  ordinary  practice  is  for  drovers 
and  grooms  to  load  cattle  and  horses  into  trucks  or  horse-boxes, 
and  afterwards  to  declare  the  value  and  sign  the  consignment 
notes.  What  is  the  legal  position  if,  owing  to  negligence,  an 
accident  happens  in  the  mean  time  ? 

Counsel  for  Hodgman  contended  that,  during  this  interval,  the 
company  were  in  the  position  of  bailees,  or  of  persons  who  had 
invited  others  to  come  upon  their  premises,  and  that  carriers'  law. 
declaration  of  value,  reasonable  conditions,  and  the  like,  had  no 

•:^  upon  the  question. 

Cockburn,  C.J.,  agreed  with  pltff.'s  counsel,   but  Erie,  C.J., 

with  other  judges  of  the  Exchequer  Chamber,  took  the  view  that, 

were  it  not  for  the  Statute,  the  company  might  protect  themselves 

notice   against   liability  for  damage  to  a  £1000  race-horse; 

••quently,  the  race-horse  owner,  being  protected  against  the 

:  of  such  a  notice  by  the  terms  of  the  Statute,  must  abide  by 

all  the  other  conditions  of  it.     There  was  no  injustice  or  hardship. 

ie  might  declare  the  value  when  ordering  u  vehicle,  and,  this 

being  done,  the  claim  of  the  company  to  insurance,  and  the  ri 

to  compensation,  would  arise  simultaneously. 
A  similar  circumstance  occurred  again  in  Knox,  148,  but  with  tin- 
additional  incident  tl;  the  occurrence  of  an  accident,  pi:1 
groom  went  to  the  office  and  siuned  an  owner's  risk  agreement  n< 

was  what  he  was  instructed  to  do,  and,  apparently,  it  was 
best  and  only  right  course  to  t  ike.  <  »n.-  only  of  several  Irish 
•;s  treats  it  as  an  ignorant  blunder  <>1  tin-  and  accuses 

ompany  of  despicable  meanness  in  taking  advantage  ot 
iorse  was  not  nance  of  an  intended  e,.::tract 

with  the  company,  it  had  no  business  on  the  conn  remises 

11,  still  less  to  the  services  of  one  of  the  company's  servants, 
^ence  or  inise.Midu.-L  mi-:  •  .ijuny  liable 

damages.     I;  v as  a  contract  which  cnuld  Legally nKftfca 

:  at  all,  it  could  only  be  the  one  whir!.  had  authorized 

.Toom  to  enter  into.  The  coin] -any,  no  doubt,  would  haveobjV 
iave  issued  a  company's  risk  note,  or  to  insure  an  animal 
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Land  and  sea 

contract 

divisible. 


Contract 
divisible  in 
through 
booking. 


£1000,  after  the  accident,  and  the  position  is  not  without  its 
practical  difficulties.  But  they  do  not  seem  insurmountable.  In 
the  case  of  valuable  animals,  the  suggestion  of  Erie,  C.J.,  that 
the  owner  should  write  beforehand  and  declare  the  value,  seems 
the  best  possible  ;  and  as  regards  droves  of  less  valuable  live  stock, 
if  the  company's  foreman  were  instructed  to  ask  on  their  arrival 
at  the  goods  yard  what  was  their  destination,  and  whether  the  con- 
veyance was  to  be  at  company's  or  owner's  risk,  both  sides  would 
be  substantially  bound  by  the  answer  given.  At  any  rate,  if  the 
company's  servants  admit  live  stock  on  their  premises,  and  proceed 
to  load  it  into  trucks  without  any  definite  instructions,  some 
contract  is  due  to  be  assumed,  and,  in  default  of  writing,  it  would 
probably  be  held  to  be  the  province  of  the  jury  to  determine  what 
the  contract  really  was.  If  so,  the  company  cannot  expect  that 
the  jury  would  put  them  in  a  better  position  than  if  they  took 
reasonable  and  proper  steps  to  clench  the  bargain  themselves. 

An  analogous  position  frequently  arises  with  respect  to  pas- 
sengers' luggage.  The  cases  decided  are  dealt  with  under  that  head. 

Where  a  sea  transit  forms  part  of  through-booking  arrangements, 
some  difficulty  is  encountered  in  properly  adjusting  the  appropriate 
conditions.  In  many  instances  the  attempt  is  not  made. 

When  a  consignment  is  tendered  in  the  first  instance  to 
shipowners,  they  may  attempt  to  incorporate  railway  conditions 
into  a  bill  of  lading  (see  Baxendale,  97).  The  company  them- 
selves were  the  shipowners  in  this  instance.  A  claim  of  £84  being 
made  for  loss  of  pictures,  counsel  for  the  company  raised  the 
various  contentions,  usually  set  up  by  pltffs.,  thai  their  own  form 
of  agreement  was  invalid.  The  Court  did  not  take  that  view,  bub 
applied  the  marine  exemptions  to  the  transit  by  sea,  and  the 
carriers'  exemptions  to  the  transit  by  land. 

In  Pianciani,  91,  the  contract  was  dealt  with  as  divisible. 

When  the  contract  of  carriage  commences  with  the  sea  transit, 
the  defects  set  up  would  frequently  be  that,  as  regards  "  valuables," 
no  notices  were  exhibited,  and  the  bill  of  lading  would  not  be 
signed;  when  the  railway  journey  is  first  in  order  of  time,  pltffs. 
say  the  contract  is  one  and  indivisible,  and  if  sea  risks  are  excepted, 
the  exception,  they  contend,  is  wider,  as  regards  negligence,  than  is 
permissible  to  land  carriers,  and  thus  the  whole  is  null  and  void. 

In  Le  Conteur,  173,  the  Court  decided  more  distinctly  than 
in  other  cases  that  a  contract  for  carriage  by  land  and  sea  is 
divisible,  as  regards  its  incidence  and  obligations,  into  two  parts. 
The  Carriers  Act  applies  to  the  land  carriage. 
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In  Zunz,176,the  same  point  of  indivisibility  of  contract  was  taken 
in  a  different  form.    The  passenger's  ticket — London  to  Paris — was 
•d  in  three  coupons,  with  the  obvious  object  of  making  the  separate 
itions  of  each  the  governing  contract  for  the  separate  portions 
of  the  journey.     The  luggage  was  lost  in  France,  but  the  pltff., 
ring  to  brini:  hi*  action  in  England,  maintained  that  his  contract 
was  one,  and  not  three,  and  that  a  term  exempting  the  contracting 
from  negligence,  even  off  their  own  lines,  was  unreasonable. 
The  Court  divided  the  contract  into  three,  and  allowed  the 
i  itions  to  be  reasonable  under  which  the  South  Eastern  Com- 
pany were  held  not  responsible  for  loss  of  luggage  in  France. 

This  was  in  1869,  and  is  not  altogether  in  accordance  with  the 
•  •pinions  of  Brett,  L.J.,  in  Cohen,  187.     The  question  as  to  what  is 
isonable  contract  of  through  booking  in  the  twentieth  century 
seems  still  to  be  awaiting  solution. 

In  the  case  of  cattle  and  goods,  where  a  forwarding  note  is 
y  the  consignor,  some  part  of  the  difficulty  is  got  over  by 
adopting  the  practice  of  requiring  two  signatures — one  for  land 
carriage  conditions,  and  the  other  for  the  transit  by  sea. 

The  point  of  indivisibility,  again,  is  raised  with  respect  to  each  < 
separate  form  of  contract.     For  the  defts.  the  argument  is  put  in  M 
•us  shapes,  that,  although  the  conditions  which  the  pltff.  was 
I  upon  to  assent  to  may  not  have  been  such  as  a  Court  would 
e  reasonable  in  every  detail,  yet  the  unreasonable  condition 
is  not  the  one  which  affects  the  issue  in  the  particular  evt ; 

happened,  and  may  be  struck  out.     To  this  the  pit  11'. 
versthat  the  reasonableness  of  a  contract  must  be  judged  as  at 
at  which  it  is  made;  if  the  pit  11'.  knew  when 

what   was    about    to    happen,    he    mi^ht   elect   or 

refuse   tl  :,ict  accordingly,  but  he  does  not  know,  and  the 

s  not  become  reasonable  simply  because  the  events 

;  against  have  not  happened.    So  Hawkins,  J.,  in  Ashenden, 

153.     'I  t,  cannot  ivfonu  the  contract  by  r«  what  is 

bad  and  retaining  what  is  good,  and  thus  turn  an  unreasonable 

I'.  ,  to  the  same  riled,  iii  Kirby,  136. 

A  condition    is    t!  will    not   be  re- Ti.r..iiBh-r*U 

f> 
loss  or  damage  beyond  their  own  line.     See  Aldridge, 

131.        i  isonable." 

In  Gill.  137,  :t  was  avoided  on  the  ground  of  a  work 

agre  ,  is  properly  brought  against  the  defts., 

roi  i 
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whose  agreement  with   the  Great   Northern   Eailway  authorized 
that  company  to  act  as  their  agents  in  through  booking." 

In  Kent,  180,  the  Court  expressed  no  opinion  as  to  whether 
pltff.  was  bound  by  the  condition.  They  held,  as  a  fact,  that  the 
luggage  was  lost  from  the  defts.'  custody. 

So  far  as  passengers'  luggage  is  concerned,  the  question  is  of 
little  importance,  since  the  passenger  is  entitled  to  have  his 
luggage  conveyed  on  paying  the  fare  for  his  own  journey,  and  has 
his  remedy  against  the  company  who  loses  it. 

As  regards  goods  or  cattle,  it  is  difficult  to  see  what  advantage 
the  companies  can  seek  to  obtain  by  the  condition  other  than  that 
of  interposing  technical  difficulties  in  the  way  of  a  pltff.  seeking  to 
recover  damages. 

The  cases  quoted  are  early  ones,  and  since  the  coming  into 
operation  of  the  Eailway  and  Canal  Traffic  Act,  1873,  declaring 
through  rates  to  be  a  reasonable  facility,  through  booking  has  been 
to  some  extent  a  right,  and  still  more  so  since  1888.  See  also,  on 
this  point,  the  remarks  of  Collins,  J.,  in  the  Didcot  and  Newbury 
cases,  referred  to  in  a  later  chapter. 

Under  these  circumstances,  it  is  questionable  whether  the 
decision  in  Aldridge,  131,  would  be  held  to  be  applicable  to  the 
requirements  of  modern  traffic.  In  cases  where  the  companies 
profess  to  do  cartage,  and  compete  with  local  carting  firms  in 
respect  of  collected  and  delivered  traffic,  it  is  improbable  that 
a  Court  would  now  find  it  reasonable  to  limit  liability  to  a  portion 
of  the  journey  contracted  for,  and  there  would  be  little  doubt  as  to 
the  opinion  of  the  jury  should  the  decision  be  referred  to  them. 
There  have  been  no  recent  cases  relating  to  goods  traffic,  and 
probably  the  companies  have  generally  omitted  the  stipulation 
from  their  consignment  notes. 

Conditions  as  In  D'Arc,  138,  it  was  held  that  an  ordinary  owner's  risk 
agreement  did  not  cover  the  double  negligence  of  sending  a 
portion  of  a  consignment  of  waxworks  in  a  wrong  direction,  and 
then  causing  injury  to  them  by  exposure  to  weather. 

A  condition,  as  regards  perishable  traffic,  that  the  company 
will  not  be  responsible  for  loss  of  a  given  market  is  good,  but 
unreasonable  delay  would  stand  on  a  different  footing  (Lord,  134). 
Contra,  an  exemption  for  liability  from  "any  loss  of  market"  was 
held  bad  in  Duckham,  150,  where  it  was  considered  in  connection 
with  a  statement  on  the  consignment  note  that  the  company  had 
two  rates  of  charge,  when  the  fact  was  that  they  had  but  one. 
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Coleridge,  C.J.,  and  Lindley,  J.,  find  it  difficult  to  draw  the"X< 
line  between  gross  negligence  and  wilful  misconduct.     The  mis-  necessarily' 
di-livery  of  goods   addressed   to   Jeeves  to   one   Jarvis   without  '*  mi8t?°n- 
troubliug  to  make  any  inquiry,  they  considered  to  come  within 

r  category  (Hoare,  3). 

I  n  Stevens,  7,  the  Divisional  Court  said  that  misdelivery  might 

through    mere    misadventure,   gross    negligence,  or   wilful 

misconduct.     They  would  not  infer  misconduct  from  the  simple 

misdelivery. 

In  Goldsmith,  6,  the  Divisional  Court  declined  to  hold  that  the 
1  "risk"  covered  loss  occasioned  by  delay.     "When  carriers 
re  to  free  themselves  from  any  part  of  their  ordinary  liability 
.  should  use  clear  and  precise  words  for  that  purpose." 
JM'usal  to  deliver  does  not  come  within  the  meaning  of  the  "  Detention." 
1  "detention,"  as  used  in  an  ordinary  owner's  risk  agreement 
note.      It  means  detention  by  accident,  not  by  the  mistakes  «-l 
;s  clerks,  which  they  were  too  negligent  to  correct  (Gordon,  5). 
In  Malpas,  132,  a  charge  was  made  for  conveyance  of  cattle  to 
,  but  the  consignment  note  was  made  out  to  Nine 
The  Court  treated  the  case  as  though  there  were  two 
racts,  and  that  the  second,  a  verbal  one,  to  convey  the  traffic 
MIS  to  Kind's  Cross,  contained  no  limitation  of  liability. 
Donohoe,  133,  and  Tobin,  147,  were  cases  of  delay  in  forwarding  Delay. 
i   cattle   owing  to   insufficient  train   service.     In   both,  the 
<  "iirt  held  that  the  question  of  unreasonable  delay  un  the  whole 
a  matter  for  the  jury ;  but  in  Tobin  it  was  held  that 
-  no  through  contract,  and  that  if  the  fact  was,  as  alle- 
when  cattle  were   tendered  to  the  defts.  at  Holyhead   th« 
i  service  was  insufficient,  that  would  lie  a   matter  over  which 

tv  Commission  al<>ne  would  have  jurisdiction. 

A    :  •!  MI  of  agreement  note   occasionally  adopted   claims   ex- n""«of  proof- 
cmption   except   upon    proof  of    wilful    misconduct,   etc.      ThU 
:  ossihly  be   held  to  make  tin-  agreement  bad,  notwith- 

ling  a  good  alternative,  it  the  company  relying  on  it  do  not 
disclose  the  facts.    See  remarks  of  the  Court  in  Curran,  148.     The 
view  was  taken  by  the  Court   in  Stevens,  7.     In  Harris, 
139\.  all    that  was   known   was  dixjlosed,  and    the    Ooorl 

MO  presumption  against  the  defts. 
proof  t  -on tract  ifl  reasonable  lies  on  the  < 

,  since  <  M  acting  clause  has  full  force  (B 

in  Harrison,  152  j      And  so  Esher,  Ml:     in   Dickson.  156: 
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Function  of 
jury. 


Conflicting 
decisions. 


Fact  should 
be  found. 


Held— fact 
for  jury. 


"  Inasmuch  as  the  Act  declares  that  primd  facie  all  such  con- 
ditions are  to  be  null  and  void,  it  seems  to  me  that  it  lies  on  the 
company  to  show  that  any  condition  on  which  they  rely  is  just 
and  reasonable." 

The  judicial  mind  is  not  at  one  upon  the  question  whether  the 
decision  of  the  Court  of  first  instance  is  to  be  taken  to  be  final 
upon  the  question  of  "reasonableness."  The  inconveniences  of 
either  alternative  were  dwelt  upon  by  the  judges  who  had  to 
pronounce  an  opinion  on  the  regulations  in  force  for  the  convey- 
ance of  live  stock  from  Ireland  to  Manchester.  The  case,  put 
shortly,  is  that,  on  the  one  hand,  a  high  legal  tribunal  has  no  know- 
ledge whatever  of  the  matter  submitted  for  decision,  whilst  it  is- 
manifest,  on  the  other,  that  the  verdict  of  a  given  jury  in  Ireland 
(or  in  England,  for  that  matter)  would  have  no  weight  in  inducing 
any  of  the  great  railway  companies  to  alter  the  general  terms  of 
their  conditions  or  agreement  notes. 

In  an  early  case  (Lewis,  125),  where  the  Court  agreed  with 
the  judge  of  first  instance,  and  the  point  consequently  was  not 
of  importance,  Bramwell,  B.,  says :  "  It  is  to  be  adjudged  by 
the  judge  at  the  trial  on  all  the  circumstances.  It  is  difficult  to- 
give  any  legal  test."  "  It  is  a  mixed  question  of  law  and  fact." 
Pollock,  C.B.,  in  the  same  case :  "  It  was  never  intended  that  the 
decision  of  the  judge  at  nisi  prius  should  be  final.  It  would, 
give  rise  to  the  greatest  inconvenience  ...  if  conditions  held 
reasonable  by  one  judge  should  be  held  unreasonable  by  another." 

The  safest  course  is,  to  ask  for  a  finding  of  fact,  and  to  take  it 
for  what  it  may  be  worth.  If  evidence  is  given,  and  the  fact 
found,  the  finding  will  probably  remain  undisturbed,  whereas  the- 
opinion  of  a  judge,  based  simply  on  a  consideration  of  the- 
documents,  would  be  proper  subject-matter  for  appeal. 

See  Foreman,  141.  Owner's  risk  charges,  £18  8s.  6d. ;  com- 
pany's risk  charges,  £75  7s.  4d.  By  the  Court :  Pltff.  says  that 
no  real  alternative  was  offered;  the  higher  charges  were  un- 
reasonable and  prohibitory ;  "  if  this  is  alleged,  evidence  should 
have  been  given,  the  distinction  clearly  made,  and  the  opinion 
of  the  jury  taken.  Nine  questions  were  put  to  the  jury ;  the- 
judge  was  asked  to  put  the  question  whether  an  option  was 
offered,  but  not  whether  such  option  was  reasonable." 

And  so,  on  the  same  point,  in  Ruddy,  143,  Palles,  C.B.,  and 
Dowse,  B. :  "  The  real  question  is,  whether,  having  regard  to  the 
extra  liability  assumed  in  the  one  case  over  and  above  that 
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assumed  in  the  other,  the  rates  are  inter  sc  reasonable,  and  that 
question  ought  to  have  been  left  to  the  jury." 

The   question,  so  put,  is   one  of  fact,  and  so  would   be  the 

onableness  of  a  charge  for  insurance. 

See  Erie,  J.,  in  Harrison,  152:  "It  has  been  suggested  that 
the  latter  point  was  beyond  the  judicial  ken,  and  the  judgment  in 
the  Court  below  supports  that  suggestion."  "  How  can  judges  say 

ninth  of  a  penny  per  pound  per  mile  would  be  excessive 
and  one-eighteenth  fair  ?  Judges  are  hardly  the  right  tribunal 
to  decide  such  questions." 

In    McCarthy,   146,   Lord    Herschell    says :    "  The    question  Held— 
whether  the  contract  is  just  within  the  meaning  of  the  Statute  is  'lotion  for 
for  the  Court  or  judge  alone,  not  for  the  jury." 

Lord  Watson,  in  Brown,  145  :  "The  question  as  to  what  con-  For  jury. 

;tes  a  reasonable  condition  is  not  a  question  which  judges  can 

le,  as  against  their  successors  by  anticipation  ;  it  is  a  question 

t  in  rach  case,  depending  upon  the  discretion  of  the  judge 

who  is  dealing  with  it,  and,  according  to  my  view,  not  of  law,  and 

:  be  judged  of  according  to  the  circumstance  in  each  case." 

In  Gregory,  129,  Baron  Bramwell  says:  "It  is  difficult  to  see 

there  can  be  any  abstract  reasonableness  in  any  condition  for 

goods  and  cattle  all  over  the  world  ;  whether  a  condition 

be  reasonable  or  not  cannot  be  decided  as  a  pure  matter  of  law. 

a  question  which  should  be   decided  by  the  judge  at  the 

In  Dickson,  156,  Lord  Esher  says:  "If  the  case  is  tried  before  For  judge. 
a  judge  and  jury,   1    think   it  is  for  the  judge  to  say  wheth«-i 
condition  is  reasonable,  although,  I  think,  if  he  needs  any 
assi^  tli  regard  to  facts  material  for  the  determination  of 

he  may  ask  the  jury  to  find  such  facts.     But  where 
•  are  no  special  facts  in  question,  it  is  for  the  judge  to  say 
njM.ii    the   construction  of  the   condition,    bringing   to   bear   '. 
knowledge  of  the  world,  whether  it  is  just  and  reasonable." 

Thes  nces  of  opinion  may,  after  all,  refer  more  to  points  HugRMtod 

v.     Wli.  n  tin-  meaning  of  expressions  in  a  peo°" 
in    dispute,  the   interpretation  would   be  subject  to 
appeal.      Wh.  n  ii,«;  trims  of  a  contract  can  be  represented  as 
facts,   and   especially    if    they   can    be    expressed    in    monetary 

dd  be  a  question  for  the  jury.      If  law 
are  so  mixed  as  to  be  inseparable,  there  is  scope 
';  divergence  of  o]»ini"n. 
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CHAPTER   VII. 

SECTION  7. — VALUABLE  ANIMALS. 

Enacting  THE  Act  to  which  this  section  is  appended  is  the  first  to  impose  upon 
railway  companies  compulsory  obligations  to  convey.  In  Carr,  88, 
Parke,  B.,  states  the  companies'  case  as  to  the  conveyance  of  "  sheep, 
cattle,  and  even  horses,"  and  concurs  with  the  almost  unanimous 
judicial  opinion  of  the  day  that,  according  to  their  existing  law, 
the  companies,  not  professing  to  be  common  carriers  of  live  stock, 
might  attach  such  conditions  as  they  pleased  to  the  contract  of 
carriage.  In  that  case  the  company  would  not  be  "  responsible  for 
any  injury  or  damage  (however  caused)  occurring  to  live  stock  of 
any  description,"  and  they  killed  a  horse  by  violently  shunting 
the  horse-box  in  which  it  was  against  other  trucks  in  a  siding. 

The  Act  stops  short  of  distinctly  requiring  railway  companies 
to  become  common  carriers  of  live  stock,  but  requires  them  to 
provide  all  reasonable  facilities  for  the  conveyance  of  traffic,  and 
traffic  is  defined  to  be  passengers  and  their  luggage,  animals, 
goods,  etc.  The  second  proviso  of  section  7  deals  with  live  stock, 
and  fixes  a  limit  to  the  amount  of  the  companies'  responsibility  in 
carrying  it.  The  proviso  is  based  upon  the  lines  of  section  1  of 
the  Gamers  Act,  but  differs  from  it  in  some  very  essential 
particulars.  The  company  is  not  absolved  altogether  from 
liability  when  the  undeclared  value  of  the  animal  exceeds  the  sum 
named  ;  the  increased  charge  is  to  be  by  way  of  a  percentage  on  the 
value  ;  the  amount  of  the  increased  percentage  must  be  reasonable. 
There  would  seem  to  be  no  great  difficulty  in  construing  the  terms 
of  the  proviso,  but  in  the  first  case  brought  before  the  Courts  the  whole 
floodgates  of  controversy  were  opened  once  more  upon  all  the  old 
points  of  contention.  In  Harrison,  152,  £21  was  claimed  for  a  dog  the 
value  of  which  had  not  been  declared,  and  which  the  clefts,  had  lost. 
It  was  admitted  that  there  was  no  negligence  on  the  part  of  the  com- 
pany. The  ground  of  claim,  approved  by  the  Court  of  first  instance, 
disapproved  on  appeal,  was  that  the  company  had  not  made  a  reason- 
able offer  of  insurance,  and  in  consequence  had  not  placed  themselves 
in  a  position  to  avail  themselves  of  the  protection  of  the  proviso. 
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The  ticket  signed  was  in  the  form  set  out  in  the  Digest  (152). 
Objection  was  taken  on  the  part  of  the  pltff.  to  the  conditions  contained 
in  it,  on  the  grounds  :  that  they  excluded  liability  for  negligence;  the 
contract  must  be  reasonable  (McManus,  122)  ;  it  was  not ;  the  percen- 
tage was  unreasonable,  because  it  was  irrespective  of  distance;  all  lia- 
bility was  disclaimed  when  the  value  was  undeclared;  and  the  onus 
•  lableness  being  on  the  company,  it  had  not  been  discharged. 
the  defts.  it  was  argued:  liability  for  negligence  would  be 
into  the  contract;  the  conditions  were  severable ;  dogs  were 
included  under  the  terms  of  the  section  ;  proviso  (2),  limiting 
lity,  proviso  (4),  allowing  contract,  are  both  governed  by  the 
enacting  clause. 

In   this  case  the  opinion  that  the  contract  must  be   reason- 
hut  was  not,  was  held  by  Campbell,  C.J.,  Cocklmrn,  C.J., 
lllaekhurn.  (  'rompton,  JJ.,  Wilde,  B.     The  opinion  that  it  need  not 
be  reasonable,  but,  in  fact,  was  so,  was  held  by  Erie,  C.J.,  Williams, 

ttg,  Wi'Jitman,  JJ.,  Channell,  B. 

It   is  desirable  to  consider  how  far  the  different  contentions 
I  may  have  been  set  at  rest  by  subsequent  decisions.    In  Moore, 
155,  a  race-horse  was  injured  owing  to  the  unfit  state  of  the  plat- 
form   for    its    reception.      The   jury  awarded  £150  as  damages, 
but  tin*  Court  held  that  the  owner's  risk  conditions  were  reason - 
and  covered  the  accident  which  had  occurred,  and  that  under 
I  uces  could  the  owner  recover  more  than  £50  when  a 
higher  value  had  not  been  declared. 

The    principal  relating    to    dogs    are,   Harrison,    152,  Dogs  within 

Ashenden,  153,   Dickson,   156.     In   the  first  of  these  the  <jiiesti«'ir 
was  raised  that  do,Ljs  did  not    conic   within    the   section    at    all. 

wlii-ro  the  decision  of   the  Court 

•w  was  reversed,  the  opinions  of  the  judges  were  expressed  so 
:_dy  in  favour  of  the  railway  companies  upon  all  other  po: 
that   it   becann-    quite    immaterial    whether  do^s   were  within    the 
>n  or  nut.      In  t:  ken  for  granted. 

result    is  that,  although   the  only  decision   in  which   the 
reotly  decided  wa-  immediately  reversed,  it  has  not 
been  raised  again.     It  may  be  mentioned,  too,  that  the  judge  who 
so  decided  only  thought  so,  remarkm-  that  the  strange  phraseology 
'lie  section   pointed   the  oth-r  way.     The  point    WBfl    DOl    n-.illy 
1  in  Richardson.  154, 1'or.  in  the  case  stated  by  the  County  Court 
opiiij.m  ,,f  the  (  --vas  found,  a  the 

'•iv  00m]  '  common  carriers  of  dogs,  and  the  C< 

ly  decided  as  to  4  v  in  their  ca-  bailees. 
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Percentage 
charge. 


Horses. 


For  the  reasons  mentioned  when  treating  of  the  subject  of 
passengers'  luggage,  it  would  hardly  seem  that  the  case  of  dogs  was 
one  which  was  then  intended  to  be  legislated  upon,  but,  for  reasons 
similar  to  those  already  given,  the  point  seems  to  be  one  of  no 
great  importance.  It  may  well  be  that  railway  companies  are  not 
common  carriers  of  dogs,  but  dogs  would  come  under  the  definition 
of  traffic,  and  the  facilities  accorded  for  their  conveyance  would 
require  to  be  reasonable. 

In  some  cases  where  the  Courts  have  found  that  the  insurance 
charges  have  been  per  se  unreasonable,  they  appear  to  have  been 
somewhat  hypercritical.  In  Harrison,  152,  the  company  claimed 
2J  per  cent,  on  the  value  over  £40.  The  Court,  whose  decision  was 
overruled  on  other  principles,  said  that  this  sum  appeared  to  be 
excessive,  and  the  company  had  neglected  to  show  that  it  was  not. 
In  Ashenden,  153,  they  thought  it  unreasonable  that  the  per- 
centage on  the  increased  value  should  not  vary  with  the  distance. 

In  Dickson,  156,  the  company  claimed  5  per  cent,  on  the  value 
declared  over  £2.  The  Court  of  Appeal,  looking  at  the  question 
as  one  of  increased  charge,  rather  than  as  one  of  insurance,  con- 
sidered that,  in  the  case  of  a  dog  valued  at  £60,  a  charge  of  £3  4s. 
for  conveyance  with  full  liability  was  unreasonable  as  compared 
with  a  charge  of  6s.  only  at  owner's  risk. 

The  words  of  section  7  are:  "A  percentage  upon  the  excess 
of  value  as  compensation  for  the  increased  risk  and  care." 

The  reasonableness  of  the  charge  is  a  question,  of  fact,  which 
can  hardly  be  said  to  be  concluded  by  the  decision  of  the  Court 
of  Appeal  in  a  single  case.  The  circumstance  that  owners 
frequently  require  to  have  dogs  conveyed  by  a  given  passenger 
train  seems  hardly  to  have  received  its  due  consideration. 

The  same  law  and  the  same  general  principles  prevail  with 
respect  to  horses  as  to  dogs  and  cattle.  But  the  circumstances  of 
each  differ  more  or  less  in  detail ;  a  different  regulation  is  intro- 
duced, and  the  settled  questions  come  up  once  again,  in  a  different 
form,  for  adjudication.  The  regulations  of  the  companies  distinguish 
between  horses  of  less  than  a  given  value,  say  £10,  which  they  are 
willing  to  convey  in  open  trucks,  and  horses  above  that  value, 
which  ought  to  be  conveyed  with  more  care  in  a  different  manner. 

In  McCance,  157,  pltff.'s  counsel  contended  that  a  declaration 
that  the  value  of  seven  horses  did  not  exceed  £10  each  was  not  of 
the  nature  of  a  technical  admission,  and  did  not  prevent  him  from 
proving  that  they  were  worth  £35.  The  Court  treated  the  declara- 
tion as  forming  practically  a  part  of  the  contract. 
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CHAPTER   VIII. 

I;TH  STAFFORDSHIRE  RAILWAY  COMPANY. 

THIS  case,  which  is  reported  in   the  10th  volume  of  the  House  statement  of 

-  cases,  and,  together  with  the  report  of  the  case  in  the  Ca8e* 

Exchequer  Chamber,  occupies  a  space  of   165  pages,  deals  with 

the  conditions  and   the  special  contract  of  section  7.     It  is  the 

1'ouiidution  of  the  existing  law  relating  to  the  so-called  special 

contracts,    and    should    receive   the   most    careful    consideration. 

main  question  at  issue  in  the  case,  and  that  actually  decided 

by  the   House  of  Lords,  is,  that  not   only  must  the  conditions 

iin-ntioiied  in  the  section  be  just  and  reasonable,  but  the  special 

'•ontract  in  writing  must  be  just  and  reasonable  also.     Owing  to 

:igtli  of  the  case,  the  confusion  of  the  facts,  and  the 

ion  of  the  elaborate   pleadings,  the  real   effect  of  it  is 

di  Hi  cult  of  comprehension,  and  the  whole  case  seems  to  have 

.uently  misunderstood.     The  headnote  of  the  report  sums 

up  the  result  i\\\\< :  "  All  parts  of  the  7th  section  of  the  Railway 

and  ('anal  Traili'  Art,  is.V},  must  be  read  together,  and  therefore  the 

condition-^  ilien-  spoken  of  as  capable  of  being  imposed  by  railway 

limitation  of  their  lialiility  as  common  carriers  must 

•uly  1'c,  in  the  opinion  of  the  Court  or  jud^e,  just  and  reason- 

luit  must  also  1-  iied  in  a  special  contract  in  writing, 

i  by  the  owner  or  sender  of  the  goods." 

Lord  Chancellor  AVr^tl.ury  and  Lord  AVensl.-ydale  did  certainly 
re  at  that  conclusion,  but  the  case  before  tin-  House,  and  the 
questions  j.nt    for  the  opinion  of  tin-  judges,  do  not  raise  quite 
so  wi-  >ue. 

s  before  tin-  '  1  l»a,  that  the  goods 

were  received  and  carried  under  the  terms  of  a  special  contract 

signed  by  the  plttf.,  wheivl.y  it   was  agreed   that   the  drfts.  -Imul.I 

l>e  responsible  for  the  loss  of  or   injury  to  marbles  unless 

red  and   in<ur«-d  according  to  their  vain.-;   :,th  ]>lca,  that  the 
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goods  were  carried  under  a  certain  just  and  reasonable  condi- 
tion made  by  the  defts.  to  the  same  effect,  and  assented  to  by 
the  pltff. 

Erie,  C.J.,  held  both  of  these  pleas  to  be  good.  A  rule  was- 
granted  allowing  an  appeal,  on  the  ground  that  the  documents- 
produced  did  not  amount  to  the  contract  set  up  in  the  4th  plea, 
and  that  the  conditions  of  the  5th  plea  were  unreasonable ;  also 
that  the  pleas  were  technically  insufficient. 

Lords  Westbury,  Cran worth,  and  Wen sley dale  agreed  in  hold- 
ing that  there  was  no  signed  contract,  hence  the  4th  plea  failed  \ 
also  that  the  conditions  were  not  reasonable,  hence  the  5th  plea 
failed;  consequently  judgment  was  given  for  the  pltff.  The 
further  opinion,  unnecessary  to  the  case,  that  reasonable  con- 
ditions must  be  signed,  if  they  limit  the  carrier's  liability,  and 
that  the  signed  contract  is  open  to  revision  by  the  Court,  is  that 
of  two  of  the  noble  and  learned  lords  only.  Lord  Cranworth 
expressed  no  opinion  on  these  two  points;  Lord  Chelmsford 
differed  entirely. 

The  action  was  for  damage  done  to  three  marble  chimney- 
pieces  through  exposure  to  wet,  whereby  rust  from  the  nails  of 
the  packing-cases  had  stained  the  marble.  The  value  of  the 
marbles  was  £70,  and  the  damage  was  assessed  at  £52.  The 
defence  of  the  company  was  contained  in  the  two  pleas  mentioned, 
which  were  in  reply  to  a  count  alleging  that  the  damage  occurred 
through  the  negligence  of  the  company. 

A  short  time  prior  to  the  forwarding  of  the  marble,  the 
North  Staffordshire  Eailway  Company  sent  a  printed  notice  to 
the  consignor,  which  commenced  as  follows : — 

"  The  North  Staffordshire  Eailway  Company  hereby  give  notice 
that  they  will  receive,  forward,  and  deliver  goods  solely  subject 
to  the  conditions  hereunder  stated."  One  condition  was — 

"That  the  company  shall  not  be  responsible  for  the  loss  of 
or  injury  to  any  marbles,  musical  instruments,  toys,  or  other 
articles  which,  from  their  brittleness,  fragility,  delicacy,  or  liability 
to  ignition,  are  more  than  ordinarily  hazardous,  unless  declared 
and  insured  according  to  their  value." 

At  the  consignor's  request  the  company  collected  the  marble,, 
and  thereupon  a  correspondence  ensued,  extending  for  about  a 
month,  the  consignor  refusing  to  declare  the  value  of  the  marble 
until  he  was  informed  what  the  rate  of  insurance  would  be,  the 
company,  with  equally  persistent  obstinacy,  refusing  to  say  what 
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their  rate  of  insurance  was  until  the  consignor  had  declared  the 
value  of  the  consignment.  After  a  month's  delay  the  consignor, 
at  a  personal  interview,  was  required  to  elect  between  send- 
the  goods  at  owner's  risk  at  55s.  per  ton,  or  to  forward  it, 
insured,  at  an  additional  charge  of  10  per  cent,  on  the  declare.  1 
value. 

The  consignor,  after  communicating  with  the  owner,  wrote  tin- 
station  agent  as  follows :  "  Please  to  forward  the  three  cases  of 
marble,  not  insured,  as  directed,  to  "W.  Peek,  Esq.,  to  be  called 
tor  at  Camden  Goods  Station,  London." 

It  was  contended  by  the  company  that  this  was  a  written 
rontract  absolving  the  company  from  all  liability  for  negligence 
nr  default,  on  the  ground  that  the  words  "not  insured"  constituted 
an  ambiguity,  that  evidence  could  be  admitted  to  explain  it,  and 
that  the  effect  of  the  evidence  would  be  that  the  consignor,  having 
tw.i  alternatives  offered  him,  insurance  or  non-insurance,  had 
<M!  the  latter,  and  that  the  latter  meant  the  forwarding  of  the 
goods  upon  the  terms  of  the  company's  notice. 

J.,  so  directed  the  jury. 
In  the  Queen's  liench  (Campbell,  C.J.,  and  Cromptou,  J. ;  Erie, 

••?.)  the  judgment  of  Erie,  J.,  was  reversed. 
In  the  Exchequer  Chamber,  Pollock,  C.l>.,  Willes,  J.,  Martin, 
:mell,  BB.  (Williams,  J.,  diss.\  reversed  the  decision  of 
Queen's  Bench. 
On  appeal  to  the  House  of  Lords,  the  following  question^  \\- 

to  be  put  to  the  judges:    1.  Is  the  condition  just  and 
reasonable  within  tin-  meaning  of  th<-  Statute  .'     -.  Is  the  4th  p 
\  ?     3.  Is  the  f.th  pl<-a  good? 

Counsel  for  pltff. :    The  meaning  of  section  7  is: — the  mere 
inent  of  a  condition   is  null  and  void;  a  condition  assented 
v  the  consignor  would    form  a  special    rontraet  :  the   assent 
Minified  in  writi: 

•-. :  The  pro\  isions  of  tin-  Art    are  severable, 
•  •pendent.  the   4th   or   5th    plea    taken    by    itself 

ites  a  sufficient  defence, 
••pinion  of  Mr.  .lu-tiee  Blackburn.  occup\ 

;«ort,  seems  to  afford  the  clearest  exposition  of  the  law  of  this  BUwkburn,  J. 
«>n  record.     The  f«. linking  is  an  outline  of  it  reduced  to 
i  .west  possible  compass. 

he  cases  before  the  Exchequer  <  h mil.,  r  a  _rr<  at  diversity  of 
lion  exists  as  to  the  effect  of  sec  In  mnHd-nn^  it   I 
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Opinions  of  propose  to  follow  Lord  Coke's  rules  in  Heydon's  case,  where  it  was 
resolved  that,  for  the  sure  and  true  interpretation  of  all  Statutes  in 
irn' J'  general  (be  they  penal  or  beneficial,  restrictive  or  enlarging  of  the 
common  law)  four  things  are  to  be  discerned  and  considered  :  1st. 
What  was  the  common  law  before  the  making  of  the  Act  ?  2nd. 
What  was  the  mischief  and  defect  for  which  the  common  law  did 
not  provide  ?  3rd.  What  remedy  the  Parliament  hath  resolved  and 
appointed  to  cure  the  disease  of  the  commonwealth  ?  And,  4th. 
The  true  reason  of  the  remedy.  And  then  the  office  of  all  the 
judges  is  always  to  make  such  construction  as  shall  suppress  the 
mischief  and  advance  the  remedy. 

On  the  10th  of  July,  1854,  a  carrier  at  common  law  was 
responsible  for  the  safety  of  goods.  He  was  bound  to  receive 
goods  tendered  to  him,  and  was  liable  to  an  action  if  he  refused, 
and  such  an  action  may  still  be  maintained.  Erom  a  case  in 
1769,  it  appears  that  before  that  time  carriers  had  sought  to 
restrict  their  liability  by  means  of  notice.  The  cases  on  carriers' 
notices  between  1769  and  1830  are  very  numerous.  The  effect 
of  them  is  summed  up  by  Story  in  1832.  "  It  was  formerly  a 
question  of  much  doubt  how  far  common  carriers  on  land  could  by 
contract  limit  their  responsibility  upon  the  ground  that,  exercising 
a  public  employment,  they  are  bound  to  carry  for  a  reasonable 
compensation,  and  had  no  right  to  change  their  common  law 
rights  and  duties,  and  it  was  said  that,  like  innkeepers,  they  are 
bound  to  receive  and  accommodate  all  persons  as  far  as  they  may, 
and  could  not  insist  upon  special  and  qualified  terms.  The  right, 
however,  of  making  such  qualified  acceptances  by  common  carriers 
seems  to  have  been  asserted  in  early  times.  Lord  Coke  declared 
it  in  a  note  to  Southcote's  case,  and  it  was  admitted  in  Morse  v. 
Slue.  It  is  now  recognized  and  settled  beyond  any  reasonable 
doubt." 

Story,  J.,  says,  still,  however,  it  is  to  be  understood  that 
common  carriers  cannot  by  any  special  agreement  exempt  them- 
selves from,  all  responsibility  so  as  to  evade  altogether  the  salutary 
policy  of  the  common  law.  They  cannot,  therefore,  by  a  special 
notice,  exempt  themselves  from  all  responsibility  in  cases  of 
gross  negligence  and  fraud,  or,  by  demanding  an  exorbitant  price, 
compel  the  owner  of  the  goods  to  yield  to  unjust  and  oppressive 
limitations  of  their  rights.  And  the  carrier  will  be  equally  liable 
in  case  of  the  fraud  or  misconduct  of  his  servants  as  he  would  be 
in  case  of  his  own  personal  fraud  or  misconduct. 
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This  was  the  position  in  1832,  but  a  series  of  cases  between  Opinions  of 
1832  and  1854  altered  the  law,  and  established  the  doctrine  that, j" 
by  means    of  notice,  a  carrier  might  make  a  contract  limiting 
responsibility  for  gross  negligence,  misconduct,  or  fraud.     In  1854 
Legislature    intervened,   because    it   was   thought    that   the 
companies  took  advantage  of  those  decisions  to  evade  altogether 
the   salutary  policy  of    the   common   law.     The   technical   view 
accepted  was  that  the  conditions  operated  by  way  of  agreement 
or  contract.     The  view  of  Erie,  J.,  in  McManus,  122,  that  the  con- 
ns operated  as  restrictions  on  the  public  profession  of  the 
carrier,  could  hardly  be  maintained   before  1830,  but  after  the 
iers  Act   it   seems  clear  that  notices  or  conditions   cannot 
operate  alone. 

His   lordship  then   reviewed    the  cases   by  which  it  becam. 
led  law  that  the  sending  of  traffic  after  notice  "  brought  home  " 
o  consignor  constituted  a  special  contract  within  the  meaning 
of  the  Carriers  Act. 

In  Walker,  87,  the  fishermen  upon  whom  notices  were  served 
objected  much  ;  there  was  somewhat  of  a  riot,  and  the  notices  \v< 
torn  up.  But  when  the  consignor  required  his  fish  to  be  conveyed 
it  was  rightly  found  there  was  a  special  contract.  "  I  think  the 
Court  was  right ;  but  there  is  no  doubt  that  many  persons  thought 
it  hard  that  a  special  contract  to  abide  by  a  notice  should  be 
inferred  from  the  acts  of  a  man  who  supposed  himself  to  be  pro- 
ist  it;  and  this  case  also  was,  as  I  conceive,  in  the 
contemplation  of  the  Legislature,  when  passing  the  Act  of  1854." 
Section  7  is  very  inartificially  framed,  and  when  looked  at  by 
If  is  obscure.  But  if  the  language  of  the  Statute  is  construed 
in  t;  I  the  previous  decisions  it  becomes  clear.  Bramwell. 

iiid  Erie,  C.J.,  strenuously  maintain  that  a  condition  contained 
signed  contract  is  not  within  the  enacting  clause  of  section  7; 
I  which  nave  rise,  to  tin-  legislation  were  cases  of 
signed  contracts,  and  those  who  put  such  a  construction  on  tin- 
do  not  follow  Lord  Cok<    in  -making  such  construction  as 
-s  the  mischief  and  advance  the  reme<i  10  legifl- 

M  wag  a  correction  of  the  decision  that  any  conditions  were 
if  contained  in  a  contract;  and  a  provision  to  the  el: 
tsunal.l.  ,  might  be  made  as  before,  but  t 

the  contract  embodying  tin -m  mu  t  he  express  and  signed,  and  not 
con^  ely. 

The  true  construction  seems  to  be  clc  ressed  by  Jervis, 
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Opinions  of 
judges. 


Willes,  J. 


Crompton,  J. 


3Iartin,  B. 


C.J.,  in  Simons,  121A.  From  these  considerations,  I  conclude  that 
a  condition  exempting  from  the  consequence  of  neglect  or  default 
is  void  unless  it  is  adjudged  reasonable,  and  contained  in  a  signed 
contract.  On  the  facts,  I  hold  the  pltff.'s  letter  not  to  constitute  a 
contract. 

Willes,  J.,  considered  the  condition  just  and  reasonable. 
There  is  no  point  as  to  the  reasonableness  of  the  charge;  if  it 
had  been  raised  it  would  be  a  question  fit  for  the  jury,  not  for 
the  Court. 

Crompton,  J.,  thought  that  in  Carr,  88,  the  invitation  to  the 
Legislature  was  to  prevent  these  contracts  being  entered  into 
if  they  considered  them  inconvenient,  and  that  the  Legislature 
had  responded  to  the  invitation,  and  had  declared  all  such  con- 
tracts to  be  void  unless  they  were  found  to  be  just  and  reasonable. 
A  condition  based  upon  a  refusal  to  undertake  to  carry  goods 
safely  unless  one-tenth  of  their  value  is  paid  for  insurance 
appears  to  be  the  very  one  which  the  Legislature  meant  to 
prevent  the  companies  from  obtaining  an  extorted  assent  to. 

Martin,  B.,  considered  that  the  Legislature  had  two  classes 
of  contract  in  view.  The  one  contract  was  that  entered  into 
when  conditions  were  brought  home  to  the  consignor,  and  he 
thereupon  sent  forward  his  goods ;  this  class  of  contract,  based 
upon  public  notice,  was  regulated  by  the  Statute,  and  it  was 
provided  that  it  must  not  absolve  from  negligence,  and  must  be 
otherwise  just  and  reasonable.  "  But  at  the  time  of  the  passing  of 
the  Carriers  Act,  special  contracts,  ordinarily  so  called,  were  in 
use  between  carriers  and  their  customers.  Manufacturers  send- 
ing goods  largely  by  carriers  made  contracts  with  them  on 
defined  terms,  specifying,  for  instance,  how  the  goods  were  to  be 
protected  from  wet  or  injury  during  the  journey,  within  what 
time  notice  of  damage  should  be  given  to  the  carrier,  how  the 
value  of  it  should  be  ascertained,  and  other  terms  which  were 
deemed  by  the  parties  desirable  to  be  expressed." 

These  are  the  contracts  of  which  the  validity  is  to  be  preserved. 
If  difficulty  arises  whether  a  particular  transaction  between  a 
carrier  and  a  customer  be  upon  the  public  notice  or  a  special 
•contract,  it  will  be  a  question  of  fact  for  the  jury  under  a  proper 
direction. 

There  is  a  special  signed  contract  in  this  case,  which  is, 
moreover,  reasonable.  "  It  cannot  mean  that  the  company  shall 
not  be  liable  for  the  actual  neglect  or  default  of  its  servants,  since 
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that  would  be  directly  contrary  to  the  enactment ;  and  I  should  Opinion*  of 
think  it  neither  just  nor  reasonable,  as  it  seems  to  me  the  bail-  J^S68- 
ment  of  carrying  goods  for  hire  or  reward,  of  itself  and  of  necessity, 
imposes  the  obligation  upon  the  carrier,  at  the  least,  of  the  avoid- 
ance of  actual  negligence  or  misfeasance." 

Vaughun  Williams,  J.,  considered  that  a  long  series  of  cases  yilURi,an 
had    established    the   proposition   that    assent    to    thei  carrier's  ^ 'Warns.  J. 
conditions  constituted  a  "  special  contract,"  and  that  the  effect  of 
tion    was    that   all   conditions   not  just   and   reasonable, 
her  embodied  in  a  special  contract  or  not,  were  null  and  void, 
section,  however,  allowed  special  contracts   to   be   good,  if 
d,  provided  they  were  found  to  be  just  and  reasonable.     His 
-hip  considered  that  the  contract  alleged  was  not  signed,  but 

:  was  reasonable. 

Pollock,  (J.B. :  Every  notice  is   void   which   limits   responsi-  p0Hock,  C.B. 
bility  lor  neglect  or   default.     The    companies   may   make   cou- 
•ns  limiting  responsibility  with  reference  to  other  accidents 
or  mischief.      The  contract  must  be  read  as  referring  to  these 
cases  only,  and  so  read  it  is  reasonable.    Common  fairness  requires 
it'  the  companies  are  to  be  held  responsible  they  should  be 
1  according  to  the  risk  they  run. 

The  "  special  contract "   of  the   4th  proviso  does  not  mean 

hing  so  purely  technical    as    a    contract   resulting  from  an 

implied  acceptance  of  general  conditions,  but  to  some  particular 

pplicable  to  the  special  consignment. 

kliurn.     C.J.:    Tin-    condition    secures    immunity   to   the  Coci£bun 
.any    in    iv<pe<-t    of    their    own    negligence,   and   it   is   not, 
ist  and  reasonable.     It  maybe  doubted  whether  the 

;<>  do  more  than   relieve-   the 

a  respect  of  the  valuable  articta  mentioned  from  loss  or 

injury   arising   from  -gainst    which    no    care   or   diligence 

could  guard.     Judicially   sj.rakin   .    I    aoqttieeoe   in    the  dc<  isions 

b    a    wider    inter], ivtation    lias    become   law.      Grant; 
a  certain  imnnn  i  in  the  case  of  the  articles 

specified,    it    would    scarcely  be   a    proper   construction    of    the 
to    extend    the    i  mm  unity    to    articles    beyond    those 

ite  was    a    very   salutary  one,  and 
icy  of  remedial  measures  ought  not  to  be  lessened  by  judicial 

;  ies  should  be  free  to  ma 
ven  a  rule  so  good  and  sound  is  subject  to 
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exceptions,  and  one  of  these  is  the  case  where,  as  in  the  present 
instance,  one  of  the  contracting  parties  is  entirely  in  the  power  of 
the  other.  Masters  of  the  field,  the  railway  companies  lost  no 
time  in  introducing  into  their  contracts  conditions  of  immunity 
against  their  own  negligence,  however  gross  and  inexcusable.  To 
these  stipulations  the  courts  of  law  felt  themselves  bound  to  give 
effect,  until  the  climax  to  this  series  of  decisions  was  reached  in 
Carr,  88,  when  the  Court  itself  invited  the  Legislature  to  interfere. 
They  did  interfere.  "  It  cannot  be  doubted  that  the  object  of  the 
Legislature  was  to  prevent  these  contracts  in  which  liability  for 
negligence  is  either  entirely  excluded  or  made  conditional  on  the 
payment  of  a  premium."  If  the  principle  upon  which  the  present 
condition  is  contended  for  be  good,  it  would  be  competent  to 
railway  companies  to  superadd  to  the  maximum  rate  allowed  by 
their  Acts  an  extra  sum  for  insurance.  I  cannot  think  that, 
where  no  such  power  is  given  by  special  enactment,  this  can  be  a 
reasonable  proceeding.  I  am  of  opinion  that  the  contract  is  a 
signed  one,  but  that  the  4th  proviso  is  not  a  substantive  enact- 
ment, but  merely  a  proviso  to  the  first  proviso.  If  it  is  a  sub- 
stantive enactment,  it  must  not  be  read  to  grant  immunity  for 
negligence,  "thereby  converting  a  disabling  provision  into  an 
enabling  one,  a  negative  provision  into  an  affirmative  one,  reading 
the  enactment  that  no  special  contract  shall  be  binding  unless 
signed  by  the  party,  as  though  it  were  written,  '  A  special  contract, 
if  signed  by  the  party,  may  contain  a  condition  for  non-liability 
in  case  of  negligence  ; '  a  reading  which,  as  it  seems  to  me,  cannot 
be  justified  upon  any  sound  canon  of  construction."  His  lordship 
points  out  how,  in  other  ways,  such  a.n  interpretation  would  render 
the  whole  Statute  inconsequential  and  its  results  absurd,  and 
concludes :  "  There  can  be  no  doubt  that  this  Statute  is  singularly 
ill-drawn  and  confused." 

The  opinions  of  the  law  lords  in  the  House  of  Lords  are  as 
follows  : — 

Westbury,  L.C. :  I  concur  with  the  remarks  of  Jervis,  C.J.,  in 
Simons,  121A,  who  says,  when  referring  to  this  section:  "The 
result  seems  to  be  this:  a  general  notice  is  void,  but  the  company 
may  make  special  contracts  with  their  customers,  provided  they 
are  just  and  reasonable  and  signed ;  and  whereas  the  monopoly 
created  by  railway  companies  compels  the  public  to  employ  them 
in  the  conveyance  of  their  goods,  the  Legislature  have  thought  fit 
to  impose  the  further  security  that  the  Court  shall  see  that  the 
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•condition,   or   special   contract,   is  just   and   reasonable."      The  Judgments  in 
section  is  a  simple  enactment  that  no  general   notice   shall   be  Lords!  °f 
valid  in   law  as  limiting  the  common   law  liability  of  carriers.  Wi*tbury, 
Such  liability  may  be  limited  by  such  conditions  as  may  be  found  L<c- 
reasonable,  provided  they  are  embodied  in  a  special  contract  in 
writing.     The  section  is  expressed  in  a  confused  manner,  but  those 
conclusions   are   plainly  deducible  from  the  cumbrous  language 
which  is  there  employed. 

Is  the  condition  reasonable  ?  It  cannot  be  reasonable,  since 
its  object  is  to  relieve  the  company  from  liability  occasioned  by 
their  own  neglect  and  default.  The  Act  makes  such  a  condition 
null  and  void.  "  I  am  clearly  of  opinion  that  the  condition  insisted 
upon  by  the  company,  even  if  it  had  been  duly  embodied  in  a 
special  contract,  is  a  condition  which  it  would  have  been  the  duty 
•of  a  court  or  judge  to  hold  to  be  neither  just  nor  reasonable." 

The  pltff.  is  entitled  to  a  verdict  on  the  5th  plea,  and  that 
really  disposes  of  the  case.  But  there  is  no  such  contract  as  that 
set  up  in  the  4th  plea.  The  simple  words  "not  insured"  in  the 
pltff.'s  letter  cannot  be  treated  as  embodying  some  other  document, 
and  making  the  pltff.  agree  to  all  the  terms  of  it. 

Cranworth,  L. :  The  words  "not  insured"  simply  mean  that  QmNPorti,  L, 
1  -erson  sending  the  goods  chose  to  send  them  with  the  incidents 
iiiiiLC  by  law  to  the  sending  them  uninsured.     If,  under  the 
whole  circumstances,  the  jury  could  have  found  that  the  pltff.  had 
agre<  :id  the  goods  upon  the  terms  set  out  in  the  4th  pi 

that  would  not  amount  to  a  special  contract  in  writing.    There 
is  no  written  document  signed  by  the  person  delivering  the  goods 
li  states  the  terms  referred  to. 

;he  5th  plea,  it  certainly  seems  surprising  that  the 

risk  of  conveyance  of  marble  should  be  so  great  as  to  require,  an 

ranee  of  10  per  cent,  upon  its  value.     However  that  may  be, 

evidence  to  show  that   tin-re  is  any  risk  above  the 

11.     In  the  absence  of  any  evidence,  I  cannot  think 

judge  was  warranted  in  holding  that  the  condition  was 

i  reasonable.     The  onus  is  on  the  company.     It  is  not 

to  prove  that  the  condition  was  unjust  and  unreasonable, 
nsleydale,  L.,  after  statin-  tin-  nmlliet  nf  opinion  as  regards  Weutojr- 
<arriers'  notices  and  the  contracts  deducible  from  them,  said  th.it  ••***• 

Legislature  apparently  answered  the  appeal  made  to  them  in 

Carr,  88,  by  passing  the  Act  under  discussion,   "and  the  sole 

A  hat  is  the  construction  to  be  put  upon  that  ill-penned 

o 
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Judgments  in  Act  ?  "     I  have  satisfied  myself  that  the  Legislature  intended  that 
Lordse°f         *ke  comPanies>  notwithstanding  the  general  prohibition  against 


Wensiey-  ^e™  exempting  themselves  from  liability  caused  by  their  own 
dale,  L.  default,  might  do  so,  provided  the  conditions  were  found  reasonable 
by  a  court  or  judge,  and  provided,  also,  that  the  contract  embody- 
ing them  should  be  signed  by  the  consignor.  It  seems  impossible 
to  suppose  that  the  Legislature  meant  that  the  express  written 
contract  should  contain  any  species  of  conditions,  unreasonable  or 
not.  "  It  seems  to  me  that  it  was  intended  that  every  special 
contract  for  carriage,  i.e.  subject  to  any  other  than  the  common 
law  liabilities  of  the  carrier,  should  be  a  contract  in  writing,  and1 
signed  as  mentioned,  and  should  contain  reasonable  conditions." 
I  concur  entirely  with  the  view  of  this  Statute  expressed  by  Jervis, 
C.J.,  in  very  clear  and  intelligible  terms,  in  Simons,  121A.  The 
condition  is  unreasonable,  for  it  cannot  be  construed  to  apply 
only  to  such  damage  as  was  not  caused  by  the  neglect  or  default 
of  the  company  and  its  servants.  If  marbles  are  liable  to  be 
damaged  by  breakage  or  damp,  and  greater  and  more  constant 
care  is  required  to  protect  them,  an  increased  charge  might 
be  reasonable.  "  But  I  am  clearly  of  opinion  that  it  is  not  reason- 
able for  a  carrier  to  say,  I  will  not  be  liable  as  a  carrier  at  all  for 
neglect,  or  any  other  injury,  in  the  course  of  the  carriage  of  the 
goods  delivered  to  me,  unless  I  receive  a  price  for  insuring  the 
goods  against  all  possible  loss.  I  will  not  be  responsible  for  any 
loss,  unless  you  pay  me  a  fixed  sum  for  indemnifying  you  against 
all/'  There  was  no  contract  ;  the  correspondence  ultimately  comes 
to  this,  that  the  marbles  were  to  be  sent  without  any  special 
terms  at  all. 

Chelm8ford,L.  Chelmsford,  L.  :  The  Lord  Chief  Justice  and  the  Court  of 
Common  Pleas  in  Simons,  12lA,  and  the  Exchequer  Chamber  in 
McManus,  122,  "decided  in  effect  that  there  was  no  difference 
between  notices,  conditions,  or  declarations  made  and  given  by  a 
railway  company  and  special  contracts  entered  into  with  them, 
but  that  all,  without  distinction,  must  be  signed,  and  must  be  such 
as  the  judge  before  whom  any  question  relating  to  them  may  be 
tried,  shall  adjudge  to  be  just  and  reasonable." 

The  distinction  between  notices  and  special  agreements  was 
obvious  in  the  Carriers  Act,  and  the  apparent  intention  of  section 
7  was  to  overrule  the  decision  in  Carr,  88,  that  a  notice  became 
an  agreement  when  brought  to  the  notice  of  the  consignor.  Tiie 
special  contract  of  section  7  is  nothing  more  than  the  special 
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n>ntract  of  the  Carriers  Act,  with  the  further  proviso  that  it  must  Jua-in 

t'd.     There  is  nothing  unreasonable  in  requiring  general  {JjJJf of 

conditions  to  be  reasonable.     "  But  it  is  quite  a  new  principle  that  <  ]ieilu. 

parties  are  to  be  debarred  from  making  contracts  for  themselves, 

n«»t    being   contrary   to   law,  nor   to   public   policy,  because   the 

uncertain  opinion  of  some  judge  who  accidentally  has  to  try  any 

-tion  relating  to  them  should  adjudge  them  not  to  be  just  and 

•liable.    I  venture  to  think  that  the  best  test  of  the  reasonable- 

-  of  the  contract  is  not  the  occasional  opinion  of  the  judge  who 

happens  to  preside  in  Court  when  the  contract  is  in  question,  but 

of  the   parties  who  have  deliberately  chosen   to   enter   into   it." 

ion  7  does  all  that  is  necessary  for  the  protection  of  the  trader 

•[••claring   that   certain  conditions  are  to  be  void  altogether, 

whilst  in  all  cases  they  are  to  be  just  and  reasonable.    I  think 

ondition  as  to  marbles  being  insured  is  just  and  reasonable. 

If  it  means  that  it  is  to  cover  default  and   neglect,  it  is  null 

and    void    by   the   terms   of  the   Act.      But  'the   parties    kne\\ 

that,    and    could   not    have   meant   to    include   that    exemption. 

1  with    this  reasonable  (not  to  say  necessary)  limitation  of 

.u'eiH-rality  of  its   terms,   the   condition   appears   to   be   un- 

ible." 

His  lordship  also  thought  that  evidence  should  be  allowed  as 

Jig  of  the  words  "not  insured,"  and  that  when  that 

was  received  it  became  clear  that  the  goods  were  to  be  sent  upon 

!  contained  in  the  company's  notices. 
In  considering   the  law  of   this  subject,  as  expressed  by  the  S janptfti 

1  judjes,  it  will  be  seen  that  there  is  a  very  con- V'1 

able  consensus  of  opinion  upon  the  one  point  that  a  condition 

:  'in    liability    from    m"_'li'4einv    must     !»»•    reasonable. 

y  of  opinion  upon  the  further  questions 

as  t"  r  exemption   ft.r   ne^li^encc  can   be  allowed  at  all, 

must  !•••  by  -iu'iied  contract. 

In  reek's  case  the  question,  already  suilicicntly  difficult,  was 
•!red  more  complicated  by  further  differences  of  ..pinion  as  to 
there  was  or  was  not  a  signed  contract  at  all ;  if  there  was, 
and,   as<uininur    a    Lnveii     meaning,   whether    : 

r.ict,  with  th.  \vas  reasonable  01              be,     Th.-^- 

three  points,  in  t  s,  possess  but  little  L.  ncml  interest, 

as    they  are    with    the    mme    inij... riant     issues 
-Heated  upon 

isely  what  it  wa>  :*e  of  Lords  decided  in  t 
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case   of  Peek.     For  that   purpose  the  following  analysis  of  the 
opinions  and  decisions  given  may  be  of  assistance. 

Mr.  Justice  Blackburn:  Exemption  from  negligence  must  be 
by  signed  contract ;  the  conditions  of  the  contract  must  be  adjudged 
to  be  reasonable.  The  signed  document  in  this  case  was  not  a 
contract. 

Mr.  Justice  Willes  deals  with  the  facts  of  Peek's  case  only. 
There  was  a  contract ;  the  conditions  were  reasonable. 

Mr.  Justice  Crompton:  Exemption  from  negligence  must  be 
by  signed  contract;  the  conditions  of  the  contract  must  be 
adjudged  to  be  reasonable.  The  conditions  in  this  case  were 
unreasonable. 

Mr.  Baron  Martin :  The  "  special  contract "  intended  is  one 
having  special  reference  to  particular  consignments,  and  not 
dependent  on  general  conditions.  The  clause  is  not  governed  by 
earlier  clauses,  but  must  not  conflict  with  them.  A  contract 
under  proviso  4  must  not  be  construed  as  exempting  from 
negligence.  If  it  does  so  exempt  it  is  void. 

Mr.  Justice  Vaughan  Williams :  The  conditions  of  the  special 
contract  must  be  reasonable.  There  is  no  contract  here.  The 
terms  proposed  are  reasonable. 

Lord  Chief  Justice  Cockburn :  There  is  a  signed  contract  here ; 
but  it  is  void,  because  unreasonable ;  it  is  unreasonable,  because  it 
exempts  from  negligence. 

Lord  Chancellor  Westbury:  Conditions  absolving  from  the 
common  law  liability  of  carriers  must  be  reasonable,  and  contained 
in  a  signed  contract.  A  condition  absolving  from  negligence 
cannot  be  reasonable.  The  contract  in  Peek  was  not  signed, 
and  it  absolved  from  negligence. 

Lord  Cran worth :  There  was  no  contract ;  the  contract  alleged 
was  unreasonable. 

Lord  Wensleydale :  The  companies  may  obtain  exemption  from 
negligence,  upon  reasonable  conditions,  in  a  signed  contract. 
There  is  no  contract.  The  alleged  contract  is  unreasonable;  it 
claims  immunity  from  neglect  with  no  corresponding  consideration. 
Lord  Chelmsford :  There  is  a  contract  here,  and  it  is  good,  for 
it  cannot  be  construed  as  exempting  from  neglect,  since  in  that 
case  it  would  be  void. 

Summary  of          It  will  thus  be  seen  that  while  there  is  every  combination  of 
ophrions.         opinion  as  to  the  precise  meaning  to  be  attributed  to  the  con- 
junction of  the  clauses  of  this  section,  it  is  clear  that  the  House 
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nf  Lords  has  decided  that  a  condition  exempting  from  negligence 

>id  unless  it  is  accompanied  by  a  further  condition  providing 

and    reasonable   consideration   of  equivalent   value   to   the 

exemption.     The  opinion  of  Mr.  Justice  Willes  stands  absolutely 

alone  in  holding  that  the  simple  fact  of  carriage  at  the  maximum 
allowed  by  the  company's  Act  is  a  sufficiently  reasonable 

t-qiiivalent  for  exemption  for  liability  for  felony,  neglect,  or  wilful 
•«.»nduct,  although  other  judges,  stopping  short  of  this,  are 

will;  linit  that  the  undertaking  of  the  statutory  duty  to 

>  an  equivalent  to  the  claim  to  be  absolved  from  liability 

for  accident.      Subsequent   cases   carry  the   point    further,   and 

whether  or  not  it  can  quite  rightly  be  said  that  the  decision  in 
;  goes  to  the  full  length  of  the  proposition  of  the  headnote, 

the  proposition  has  certainly  been  accepted  in  the  great  majority 

of  later  cases. 
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CHAPTER   IX. 

PASSENGERS'  LUGGAGE. 

Model  clause.  THE  regulations  as  to  passengers*  luggage  differ  in  the  different 
Special  Acts.  Subject* to  the  eccentricities  of  the  very  early  Acts, 
the  ordinary  form  of  the  section  dealing  with  it  may  be  taken  to 
be  that  of  the  schedule  to  the  Railways  Construction  Facilities 
Act,  1864. 

This  is  as  follows :  Section  5.  Every  passenger  travelling  on 
the  railway  may,  without  charge,  cause  to  be  carried  in  the  same 
^rain  with  him  his  ordinary  luggage,  not  exceeding  the  weight  of 
120  Ibs.  for  a  first-class  passenger,  100  Ibs.  for  a  second-class 
passenger,  and  60  Ibs.  for  a  third-class  passenger. 

Conditions  Various   regulations   have   been  made   by  the   companies   in 

tion  7!*8et  respect  of  the  reception  and  labelling  of  luggage.  The  extent  to 
which  the  companies  may  be  entitled  to  enforce  these  regulations 
against  the  passenger  when  his  luggage  is  lost  or  damaged 
depends  mainly  upon  the  question  whether  they  come  within  the 
scope  of  section  7  of  the  Railway  and  Canal  Traffic  Act,  1854. 
Whether  it  was  the  intention  of  the  framers  of  the  section  that  it 
should  cover  passengers'  luggage,  may,  perhaps,  be  doubtful. 

Section  1  of  the  Act  defines  "  traffic  "  as  including  "  passengers 
and  their  luggage." 

Section  7  does  not  deal  with  "  traffic,"  but  with  the  "  receiving, 
forwarding,  and  delivering  of  horses,  cattle,  and  other  animals,  and 
of  any  articles,  goods,  or  things." 

The  section  was  passed  in  order  to  amend  the  judge-made  law 
that  railway  companies  were  not  common  carriers  of  live  stock, 
and  consequently  were  at  liberty  to  make  whatever  conditions 
they  pleased  in  regard  to  the  conveyance  of  it.  See  remarks  of 
Cockburn,  C.J.,  and  Erie,  C.J.,  in  Harrison,  152. 

The  form  of  the  section  would  at  first  sight  appear  to  make 
it  applicable  to  merchandise  and  live  stock  traffic  only.  But 
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passengers'  luggage  is  certainly  comprised  under  the  words 
*  articles,  goods,  or  tilings,"  and  if  this  expression  is  not  limited  to 
articles  of  the  nature  of  goods  traffic,  of  which  the  essential 
characteristic  would  be  that  they  would  be  conveyed  as  "  goods  "  by 
ordinary  "goods  trains/*  then  all  notices  and  conditions  relating 
to  "  traffic "  must  be  reasonable,  with  the  single  exception  of 
those  relating  to  passengers.  A  contention  that  these  were 
"  animals  "  would  probably  not  be  supported,  although,  strictly,  it 

xactly  as  accurate  as  to  include  their  luggage  under  "other 
things."  It  seems  clear  that  neither  the  one  nor  the  other  was 

nded,  but  both  are  said. 

Any  doubt  as  to  passengers'  luggage  is  removed  by  the  decisions 
<»f  the  Courts.  The  first  decision  was  adverse  to  the  application  of 

<ection  to  luggage  (Stewart,  172). 

The  question  was  not  directly  raised  in  Cohen,  187,  but  the 
opposite  view  is  involved  in  the  judgments  of  the  Court  of  Appeal, 
and  Brett,  L.J.,  distinctly  says  that  he  does  not  agree  with  Stewart, 
172,  and  thinks  it  should  be  overruled.  See  also  Cutler,  197. 

In  the  earlier  case  of  Minister,  166,  the  passenger  had  given  Conditions 

ompany  notice  that  he  repudiated  their  regulations,  and  as  he 
de<  lined  to  conform  to  them,  they  refused  to  carry  his  luggage  at 
all.  In  that  case  the  decision  of  the  Court  does  not  appear  to 

upon  the  ground  that  they  found  the  particular  regulations  to 
be  unreasonable,  but  upon  the  wider  ground  that  a  company  could 

tree  itself  from  the  statutory  obligation  to  convey  luggage  by 
ilations  of  their  own  choosing. 

Tin  regulations  in  question  were  obviously  invalid,  for  they 
annouix-ed  that  tin-  < -oinpany  would  not  accept  luggage  unless  it 
was  labelled,  and  then  went  on  to  give  notice  that  they  would  not 

1  certain  luggage  at  all.  So  long  as  the  company  are  bound 
to  c<  -fgage,  and  so  long  as  the  Statute  itself  does  not  le*4- 

ility  uf  the  carrier  in  respect  of  it,  it  would  seem 
M  t«i  tin-in  to  disclaim  liability  than  to  refuse 
11. 

As  regards  passengers'  luggage,  a  difficulty  arises    when    tli<    i' 
passenger    retains    complete    or    partial    control,    and   this  the 
companies  desire  to  meet  l»v  suitable  regulations.     Th«  decisions 
in  some  of  these  cases  (see  infra)  bear  very   hardly  upon  the 

panics.     I  lit  «.f  the  passenger  and  of  the 

the  position  defined  by  iv'_:ulati'.ns  1"H  xvl"'' 
ions  are  « •liiimed  to  be  made  under  the  authority 
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section  7,  or  merely  as  a  declaration  of  the  manner  in  which 
the  company  propose  to  conform  to  their  statutory  duties,  in 
either  case  it  seems  impossible  to  contend  that  the  companies  are 
freed  from  the  obligation  to  import  the  element  of  reasonableness- 
into  them. 

Duty  to  When  a  judge  or  a  jury  is  called  upon  to  determine  whether 

regulations  set  up  as  a  defence  to  a  claim  for  lost  luggage  are 
reasonable,  regard  must  be  had  to  the  nature  of  the  obligations 
devolving  upon  the  companies  in  this  respect,  whether  imposed 
upon  them  by  Statute  or  attributed  to  them  under  the  principles 
of  common  law.  In  order  to  ascertain  the  extent  of  these  obliga- 
tions, it  is  necessary  to  inquire  upon  what  grounds  it  is  that  a 
passenger  claims  to  have  his  luggage  conveyed  to  his  destination, 
either  with  him  or  apart  from  him,  and  either  free,  or  partly  or 
entirely  paid  for.  It  would  appear  that  such  a  claim  has  a  three- 
fold origin,  arising,  in  the  first  place,  from  the  inherent  reason  of 
the  thing,  and  the  custom  of  the  realm ;  next,  under  the  express 
provisions  of  the  companies'  Special  Acts  ;  and,  lastly,  through  the 
"  reasonable  facilities  "  clauses  of  the  Traffic  Acts. 

Carriers'  duty.  The  passenger's  "  reasonable  "  claim,  as  regards  the  nature  of 
his  luggage,  the  conveniences  for  handling  it,  and  the  amount  of 
extra  charges  incurred  in  respect  of  it,  becomes  wider  at  each 
,  stage  of  the  development  mentioned.  When  the  opinions  of  Lord 
Chief  Justice  Holt  as  to  passengers'  luggage  were  quoted  in  Cohen, 
187,  the  then  Lord  Chief  Justice  replied  that  those  views  might 
probably  be  explained  by  the  modes  of  carriage  which  existed  at 
the  time  of  Lord  Holt,  but  that  we  are  very  imperfectly  acquainted 
with  them ;  and,  still  more  recently,  a  question  at  issue  was 
decided  "with  regard  to  the  rising  standard  of  convenience  to- 
which  railway  companies  are  bound  to  conform  "  (Singer,  201). 

The  words  "passenger"  and  "journey  "  imply  in  themselves- 
something,  at  least,  by  way  of  "  luggage."  The  company's  duty 
of  safe-keeping  might  become  settled  in  Lord  Holt's  time,  but 
the  reasonableness  of  regulations  as  to  luggage  conveyed  by  train 
would  not  be  governed  by  cases  decided  in  the  last  century. 
And,  to-day,  the  luggage  of  a  day's  excursionist  to  the  seaside 
stands  on  a  different  footing  from  that  of  a  tourist  to  Scotland  in 
the  autumn  with  a  return  ticket  available  for  a  month  or  more. 
Nor,  again,  when  reasonableness  is  at  issue,  is  it  sufficient  to  refer 
to  Special  Acts  of  fifty  years  since. 

The    Traffic    Act,    1854,    requires     reasonable    facilities    for 
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ssengers  and  their  luggage,"  and,  upon  this  point,  the  com- 
panies' Special  Acts,  if  they  fall  short  of  the  standard  of  con- 
venience of  the  present  day,  are  obsolete. 

•ial    regulations    are   now  in    force,   putting    commercial  Commercial 
travellers'  patterns  upon  a  better  footing  than  ordinary  luggage, 
allowing  a  greater  quantity,  and  charging  less  for  excess  weight. 

regulations  set  out  at  page  388). 

The  Exchequer  Chamber,  in  Cahill,  169,  in  the  year  1862, 
followed  a  decision  of  the  year  1852,  decided  that  travellers' 

•rn<  were  not  luggage  at  all,  considered  the  traveller's  bri 
iiiLT  them  as  tantamount  to  fraud,  and  refused  him  any  compensa- 
tion for  their  loss. 

i  he  present  day,  if  it  were  conceivable  that   a   company 

should  make  regulations  requiring  commercial  travellers'  samples 

B  treated  as  merchandise,  and  sent  by  goods  train,  and  refusing 

cept  them  as  personal  luggage,  an  action  would  lie  against 

them  under  the  Act  of  1854,  and  the  imaginary  company  would 

:  id  to  be  cast  in  substantial  damages. 

When,  therefore,  such  decisions  as  those  of  Shepherd,  164,  and 

Cahill,  169,  are  quoted  or  studied,  it  must  at  the  same  time  be  noted 

the  unwritten  law  has  changed  greatly  since  the  dates  of 

them,  and  though  the  principles  laid  down  may  be  sound,  they 

iot  be  trusted  in  all  their  details  to   represent  existing  law. 

Cahill,    169,   would   be  an  authority  for  the  proposition  that  if 

handise  is  conveyed  as  luggage  the  company  is  nut  responsible 

its  loss,  but  the  further  decision  that  a  traveller's  samples  are 

iise  would  hardly  be  treated  as  hindingat  the  present  d 

When  a  quest i«>n  arises  as  to   whether  a  given   article  comes  Definition. 

within  the  category  of  lui^a^e,  the  judges  have  always  found  it  a 

i  ore  easy  task  to  express  an  opinion  as  to  what  should  not  be 

ineludcd  under  the  term  of  passengers'  ordinary  lui^a^e   than  to 

•ive  definition   <>f  it.     Story  mi  Bailments,  section 

lies  it  as  covering  "such  articles  of  necessity  or  personal 

enience  as  are  usually  carried  by  passengers  for  their  personal 

liandise  or  other  valuables,  although  in 

ninks  of  passengers,  which  an-  not   designed  f<>r  .my  such  use, 

purposes,  such  as  a  sale,  or  tin-  1 

passage  is  quoted  with  approval  iii  Macrow,  179.  and  in 

;i  th«-  comment   on  il    "I  <  'hami. -II.  . I.,  in  Britten.  205, 

be  found  practically  the  \vh<)U»  exposition  o  'i  bw  upon 
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From  the  scope  of  these  judgments,  it  may  be  taken  that, 
ordinarily  speaking,  it  is  requisite  for  three  features  to  combine  to 
bring  a  given  article  within  the  accepted  definition. 

1.  The   luggage  must   be  intended  in  some  manner  for  the 
personal  use  of  the  traveller. 

2.  The  carriage  of  it  must  have  some  connection  with  the 
journey  of  the  traveller. 

3.  The  term  involves  the  idea  of  something  of  the  nature  of 
package. 

The  first  characteristic  would  exclude  any  merchandise  carried 
for  sale,  and  in  Macrow's  case  it  was  held  to  exclude  articles 
for  household  use  which  the  traveller  was  bringing  with  him. 
Macrow's  sheets  or  blankets  failed  also  to  satisfy  the  second  limb 
of  the  definition.  Under  this  head  the  Courts  include  not  merely 
the  clothes  and  the  like  which  the  traveller  may  require  to  wear 
before  he  returns  home,  but  the  appliances  necessary  to  fulfil  the 
object  of  the  journey,  as  a  sportsman's  guns  or  fishing-rods,  an 
artist's  easel,  and  the  like.  But,  even  with  these,  Channell,  J., 
thinks  that  something  of  the  nature  of  packing  is  essential  to 
invest  the  articles  with  the  character  of  "  luggage." 

Unwieldy  articles  as  the  bath-chair  of  Cusack  (7  Times 
L.E.  452),  the  spring-horse  of  Hudston  (L.K.  4  Q.B.  366),  and, 
speaking  vaguely,  the  sort  of  articles  which  cannot  be  conveni- 
ently or  safely  stowed  in  an  ordinary  luggage-van,  as  Britten's 
bicycle  (205),  are  not  to  be  considered  as  passengers'  ordinary 
luggage. 

The  foregoing  cases  have  been  determined  upon  the  clauses  ot 
the  companies'  Special  Acts,  but,  as  before  mentioned,  the  right 
of  the  traveller  to  have  "reasonable  facilities"  accorded  to  his 
luggage  has  not  as  yet  been  judicially  considered. 

A  court  of  common  law  may  hold,  quite  correctly,  that 
commercial  samples  or  bicycles  do  not  come  within  the  terms 
of  the  companies'  Special  Acts,  but  a  Cyclists'  or  Commercial 
Travellers'  Association  would  still  have  a  right  to  complain  to  the 
Eailway  Commission  that  reasonable  facilities  were  not  accorded 
to  their  members,  if  they  were  allowed  to  carry  nothing  with  them 
which  did  not  strictly  conform  to  the  legal  definition  of  passengers' 
luggage.  The  companies  have  voluntarily  abandoned  their  original 
attitude  as  regards  commercial  luggage;  later  on  they  may  feel 
inclined  to  do  so  as  regards  cycles ;  but  these  remarks  are  in  no 
manner  intended  to  surest  that  the  time  has  arrived  when  the 
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Railway   Commission  can  be  relied  upon  to  adopt  the  cyclists' 
views  on  such  a  subject. 

In  Phelps,  174,  Erie,  C.J.,  with  the  assent  of  other  judges,  held  Documents. 
that  a   solicitor's  documents,  and    in  particular  his  clients'  title 
9,  were  not  his  personal  luggage,  and  that  he  was  entitled  to 
\  er  nothing  when  the  company  lost  them  on  two  consecutive 
-inns,  and  the  trial  which  he  was  attending  had  to  be  post- 
1  in  consequence. 

The  Carriers  Act  expressly  relieves  carriers  from  liability  in  -  Valuables* 
ct  of  "any  package  delivered  for  the  purpose  of  accompany  - 
in-  any  passenger,"  and  which  may  contain  any  of  the  valuables 
mentioned.     . Judgment  was  given  against  the  company  for  £150 
in  Richards'   case,  162,  and  for  £250  in  Butcher,  165.     In  those 
3  the  Statute  was  not  pleaded.     In  the  later  cases  of  Le  Conteur, 
173,  Phelps,  174,  and   Treadwin,  96,  it   was  pleaded,  and   defts. 
obtained  judgment. 

When  passengers'  luggage  has  miscarried,  but  has  been  eventu-  »•  v:1hm 
ally  found,  it  has  been  contended  that  the  exempted  "valuables"  delayed> 

not  been  lost,  and  that  the  Carriers  Act  does  not  provide 
iption  against  delay.     The  Court  did  not  so  hold  in  Millen, 
193.  but  the  last  word  does  not  seem  to  have  been  said  upon  the 
>ns  capable  of  being  raised  in  this  connection. 
ordinary  notices  at  the  stations  do  not  call  the  atten- 
of   the    pa -sender   t"   the   fact   that   the   company  are  not 
<le  for  "  valuables"  unless  they  are  insured.     Apparently 
not   require  any  such  notice,  but  it  does  require  a 
notice,  of  the  tariff:  if  even  this  is  not  exhibited,  it  is  open  to  argu- 
ment that,  as  regards  passengers'  In  'lie  company  have  waived 
claim  to  exemption   under  the  Statute.     Whether  this  would 
be  so  or  not.  the  companies,  if  they  intend  to  plead  the  Statute 
n  occasion   require-,  should  bring  home  to  the  passenger  the 

islafare  has  enacted  for  their  protection. 

the   eu-tom  of  th«-  ••(,mpanies  to  provide  at  their  station*  UeoeptioB. 
nt  number  of  porters  to  receive  the  passenger's  luggage 
rival  at  the  station,  ;,nd  to  plaee  it,  as  directed, 
r  in   the  carriage  or  the   lui^'-M'-van.  and  in   similar  manner, 
il   at    destination,  a-^ain   to  convey  it  from  the  railway- 
in  to  the  cab,  carriage,  or  cloak-room.     It  is  contended 
•  the.e  services,  and  especially  deliver}' to  a  convey- 
in   no  p  rs'  duty,  but  ore  acts  " 
court-  ii  with  his  overcoat." 
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The  Courts  do  not  take  this  view,  and  so  early  as  in  1849  they 
held  that,  although  the  carriers'  duty  of  delivery  might  not  extend 
quite  so  far,  yet,  if  the  service  were  in  fact  undertaken  and  per- 
formed, it  was  rendered  under  the  carriers'  obligation  safely  to- 
carry  and  deliver  (Richards,  162).  See  also  Butcher,  165,  in 
1855,  following  the  previous  case,  and  the  opinions,  to  the  same 
effect,  of  Esher,  M.E.,  and  Lindley,  L.J.,  in  Bunch,  196,  where, 
however,  Lopes,  L.  J.,  thinks  differently. 

Porter's  duty.  More  difficult  questions  arise  in  connection  with  the  original 
acceptance,  where  the  passenger,  desiring  to  take  the  luggage 
into  his  own  care,  entrusts  it  to  a  porter  pending  his  occupation 
of  a  seat  in  the  train.  The  company  may  give  notice  that  "  their 
servants  have  strict  orders  not  to  take  charge  of  any  luggage  or 
parcels,"  but  in  the  case  last  mentioned  Lord  Esher  held  that 
the  scope  of  a  porter's  authority  was  not  limited  by  his  secret 
instructions,  but  by  what  the  company  deliberately  allowed  him 
to  do.  And  Blackburn,  J.,  similarly,  in  Lovell,  185. 

At  some  stations  there  is  a  division  of  labour ;  an  outside  porter 
brings  the  luggage  in,  an  inside  porter  labels  it.  In  whose  care 
is  the  luggage  in  the  interval,  should  there  be  one  ?  "A  single 
word  may  make  the  difference  "  (Pollock,  C.B.). 

Pltffs.  did  not  succeed  in  obtaining  damages  for  unlabelled 
luggage  in  Agrell,  183,  nor  in  Leach,  184. 

A  porter  is  not  acting  within  the  scope  of  his  authority  if  he 
takes  charge  of  luggage  while  the  passenger  leaves  the  station 
altogether  (Welch,  195  ;  Hodkinson,  194). 

In  those  cases  the  existence  of  a  cloak-room  was  alleged ;  in 
all  cases,  probably,  the  company  would  be  prepared  to  accept 
the  cloak-room  liability  upon  payment  of  the  ordinary  fee. 

After  the  luggage  is  put  upon  the  platform  at  its  destination 
the  passenger  is  still  entitled  to  a  reasonable  time  to  take  delivery  ; 
as  to  find  the  hotel  porter  (Patscheider,  190),  but  not  to  go  away 
with  some  other  passenger's  portmanteau,  and  come  back  again 
and  claim  his  own  an  hour  or  so  afterwards,  when  he  has  discovered 
his  mistake  (Firth,  199). 

"  It  has  been  determined  that  if  a  man  travel  in  a  stage-coach 
and  take  his  portmanteau  with  him,  though  he  has  his  eye  on  the 
portmanteau,  yet  the  carrier  is  not  relieved  from  responsibility,  but 
will  be  liable  if  the  portmanteau  is  lost "  (Chanibre,  J.,  in  Robin- 
son, 161). 

When  a  passenger  has  luggage  placed  in  the  carriage  in  which 
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he  himself  is  travelling,  it  is  a  question  of  fact  whether  he  has 
or  has  not  entrusted  it  to  the  railway  company  for  conveyance. 
If  the  company's  servants  place  it  there,  their  full  obligations 
as  common  earners  are  in  abeyance  until  the  passenger  again 
requires  their  servants'  assistance  in  delivery,  but  they  continue 
liable  for  any  loss  or  damage  arising  from  their  own  negligence. 

',  no  negligence,  and   no   liability  on   this   point,  in   Le 
Conteur,  173. 

The  principles  affecting  this  question  are  discussed  at  some 
length  in  Butcher,  165,  and  Bunch,  196. 

In  Bergheim,  191,  the  Court  of  Appeal  decide  that  the  company 
cannot  be  charged  with  full  liability  unless  the  luggage  is  under 
their  full  control. 

In  the  peculiar  case  of  Talley,  177,  the  jury  seem  to  have  Passenger's 

1  that  it  was  "contributory  negligence"  on  the  part  of  the  n< 
pltff.  to  go  to  the  refreshment  room  at  Swindon  and  to  be  unable 
to  find  his  compartment  when  the  train  had  been  shunted  to 
another  platform.     The  Divisional  Court  thought  that  probably 
jury  disbelieved  the  pltff.'s  evidence. 

The  Courts  consistently  refuse  to  award  damages  when  mer- 

chandise  is  conveyed  as  passengers'  luggage.     See  Shepherd,  164, 

Keys,  168,  Cahill,  169.     Shepherd  was  a  working  cutler,  and  had 

with  him  some  ivory  knife-handles,  which,  it  would  seem,  he  had 

lit  «1  to  purchase.     Keys  had  a  case  of  watches.     Cahill  was 

a  commercial  traveller.     In  neither  of  these  cases  was  the  issue 

raised  as  to  whether  the  articles  carried  were  properly  passengers' 

luggage   or   not;    at  the   present  day  it   would   most   probably 

be  found  that  Cahill's  was.     Both  parties  had  accepted  the  view 

'. .  i  rat  inn  ni  the   company  that  they  would  not  take 

was   suflieient.      The  pltffs.,  attempting  to  show  a 

waiver  by  the  company's  servants,  were  completely  unsuccessful. 

Lord  Westbury,  not  adopting  Damn  Parke's  view,  in  Shepherd, 

;he  packages  i>\inusly  merchandise,  the  company 

it  be  deemed  to  have  nn<l<  itakcii  the  carriage,  says,  as  to  th<- 

suggested  waiver:  "My  servant  receives  orders  fnnn  me  n<>t   t<» 

accept  goods  under  certain  .  in  u instances.     You  know  tli 

you  deliver  goods  uii<l»-r  tlm<«-  <•..  nces.     Can  you  say  that 

ve  received  those  goods  thnm^h  his  agency  ?  " 

ist.Mitly  with  these  views,  judgment  was  given  in  fn\ 

1666  three  cases, 
was  at  one  :  i  luggage  was  taken  over 
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more  than  one  line  with  a  through  ticket,  and  lost  upon  a  rail- 
way which  was  not  the  contracting  one,  no  action  would  lie  against 
the  company  actually  in  default.  If  there  was  any  technical 
difficulty  in  suing  the  contracting  company,  pltff.  had  no  remedy, 
and  must  submit  to  his  loss  (Mytton,  167). 

In  the  similar  case  of  Hooper,  192,  the  Court  held  that  if 
there  were  no  contract  with  any  company  but  the  first,  the  pltff. 
had  a  remedy  in  tort  if  the  defts.  accepted  possession  of  pltff.'s 
property  and  negligently  lost  or  damaged  it.  They  held,  too, 
that  Mytton  was,  in  fact,  overruled  by  the  ratio  decidendi  in 
Foulkes,  128,  although  not  expressly  mentioned  there. 

Passenger  not        The    converse    question    arises   when    the    passenger     is   in 
possession  of  property  not  his  own. 

In  Becher,  178,  a  servant  was  travelling  in  charge  of  his 
master's  luggage,  and  it  was  held  that  no  damages  could  be 
recovered  for  its  loss. 

In  Martin,  175,  an  officer  was  awarded  compensation  for  the 
loss  of  luggage,  although  the  Indian  Government  had  contracted 
for  its  conveyance  ;  and  in  Meux,  202,  the  mistress  obtained 
compensation  for  the  loss  of  a  servant's  livery  belonging  to  herself, 
but  in  the  servant's  custody. 

In  these  cases  it  was  held  that  the  property  was  lawfully  on  the 
railway,  and  that  the  defts.  had  acted  tortiously  in  negligently 
destroying  it. 

In  Marshall,  163,  Jervis,  C.J.,  went  so  far  as  to  non-suit  a 
servant  claiming  for  loss  of  his  luggage,  on  the  ground  that  it 
was  the  master  who  took  and  paid  for  the  ticket.  On  appeal 
lie  overruled  his  own  decision. 

Cloak-room.  It  may  be  assumed  that  at  every  passenger  station  throughout 

the  United  Kingdom  the  railway  companies  are  prepared  to  accept 
the  duty  of  warehousing  passengers'  luggage  at  the  rate  of  2d. 
per  package  for  twenty- four  hours,  etc.  On  so  doing  they  hand 
to  the  passenger  a  printed  memorandum,  which,  while  serving 
the  primary  purpose  of  identifying  the  articles  and  the  person 
entitled  to  reclaim  them,  is  intended  to  serve  also  as  a  notice 
to  the  recipient  of  the  conditions  upon  which  the  company 
accept  the  deposit,  and  to  form  the  basis  of  the  contract  between 
the  parties.  These  conditions,  as  a  rule,  are  not  very  legibly 
printed,  the  passenger  has  no  opportunity  of  studying  them,  and 
if  he  has,  and  disapproves  of  them,  his  objection  avails  him 
nothing. 
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When  loss  or  damage  occurs,  the  conditions  are  referred  to.  cloak-room 
If  they  are  reasonable,  cadit  quasstio.     If  unreasonable,  the  same  ^ 

•ntion  arises,  but  with  a  different  set  of  factors,  which  has  been 
at  the  root  of  all  the  legislation  and  litigation  commented  upon  in 
the  preceding  pages.  The  never-ending  aspect  of  this  question  is 
well  exemplified  in  the  two  cases,  heard  together,  of  Parker  and 
Gabell,  188.  The  question  whether  unreasonable  conditions  of  ;i 

k-room  ticket  are  binding,  and  to  what  extent,  was  discuss 
in  these  cases  by  a  lord  chief  justice,  and  by  two  judges  who 
:ne  afterwards  noble  and  learned  lords.     The  opinion  of  one 
was  that  the  conditions  under  consideration  were  not  binding  upon 
the  pltll'.,  the  opinion  of  another  was  that  they  undoubtedly  were, 
whilst  the  third  member  of  the  Court  thought  the  matter  open  to 
much  doubt.     Lord  Justice  Bramwell  it  was  who,  in  this  case 
•i.  expressed  his  strong  convictions  of  the  binding  nature  of 
racts   by   notice.     His   forcible  remarks  constitute  the  in 
rous   expression   of  the   one  side   of  this  question,  and  are 
shortly  summarized  in  the  Digest.     They  conclude  thus  :  "  No  one 
1  the  evidence  of  the  pltffs.  in  these  cases  without  seein_ 
the  mischief  of  encouraging  claims  so  unconscientious." 

•  onditions  attacked  in  these  and  similar  cases  were  those  Insurance. 
limiting  the  liability  of  the  company  to  £5,  £6,  or  £10,  as  tin- 
case  :  with,  or  without,  an  offer  of  insurance  at  Id.  in  the  £ 
per  day  (155  per  cent,  per  annum).     See  Roche,  195. 

In  the  recent  case  of  Singer,  201,  the  South  Western  Compan  >om  ^ 

1  the   contention    upon    the  Divisional   Court    (Collins   ami11 
JJ.)  that  a  railway  company  were  not  acting  as  wan  - 
•i,  l.ut  were  discharging  their  statutory  duty  as  carriers  in 
Mini:  the  "  reasonable   facility"  of  a  cloak-room.      On   the 
since  the  decision  of  tin-    Court  of  Appeal    in   tin- 
Hastings  case,  395,  the  railway  compani'-s  had  so  construed  their 
Cations  under  the  XfeaflU  Acts,   they  claim. -d  a  lien  as  agiii 

owner   «.f  :  .  in^-niarliine    deposited   with   them, 

alle^.  •!'  the  artid«-  in  tln-ir  rapacity  as  carriers,  and 

is  warehouseni' n      'I  :"nal   <  '..urt  supported  th: 

as  a  fact,  that,  "  un«l.  r  the  rising  standard  of  convenience 

railway  companies  are  IM>UH<  ;  uni,'  the  provis 

om  was  a  necessity  for  the  conveyance  of  passenger 

being  the  law  until  su.  h  time  as  a  superior  Conn 

think  fit  to  overrul  ocomes  clear  that  t he  provisions 

>n  7,  as  to  reasonable  c  !»ply  to  passengers' 
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luggage  as  well  when  deposited  in  the  cloak-rooms  as  when  being 
conveyed  in  the  companies'  carriages. 

Tried  by  this  standard,  the  limit  of  liability  and  the  amount  of 
insurance  claimed  stand  self-condemned.  The  companies'  notices 
claim  for  the  insurance  of  £250  in  value  of  gold  and  silver  coin, 
jewellery,  watches,  bank-notes,  etc.,  conveyed  for  any  distance,  and 
travelling  over  any  number  of  railways  in  Great  Britain,  passing, 
of  course,  through  many  hands,  and  exposed  to  many  risks,  the 
sum  of  2s.  6d.  For  £250  in  value  of  ordinary  luggage  deposited 
in  a  cloak-room,  the  conditions  claim  a  payment  of  20s.  Wd.  per 
diem  for  as  long  a  time  as  the  luggage  remains  there. 

Cloak-room  a  Prior  to  this  decision,  the  Courts  have  held  that  the  institution 
"  warehouse."  Qf  cioak_rooms  Was  entirely  unconnected  with  the  duty  of  railway 
companies  as  carriers,  that,  as  warehousemen,  the  companies  might 
dictate  such  conditions  as  pleased  them ;  reasonableness  need  form 
no  element  of  them,  and  the  only  question  which  could  arise  would 
be  upon  the  fact  whether  the  pltff.  knew  of  them,  and,  knowing, 
accepted  them. 

Conditions  Upon  the  fact    of   pltff.'s   knowledge,   the   argument  which 

brought  home.  m0st  found  favour  was,  that  a  depositor  must  necessarily  be 
aware  that  some  conditions  were  essential  to  a  deposit  of  such  a 
character,  he  must  have  anticipated  that  the  printed  document 
handed  to  him  contained  those  conditions,  and  if,  notwithstanding 
this,  he  elected  to  remain  in  ignorance  of  what  the  conditions 
imposed  really  were,  his  disregard  of  them  did  not  operate  to 
release  him  from  the  terms  upon  which  alone  the  company  were 
willing  to  accept  the  responsibility  of  safeguarding  his  property. 

For  discussion  and  decisions  on  this  point,  see  Van  Toll,  171, 
Pratt,  203,  Parker,  188,  Harris,  186,  Henderson,  182. 

Conditions  -^n  yiew  °f  the  possibility  that  the  decision  of  Lord  Justice 

imperfect.  Collins,  that  cloak-rooms  are  now  of  the  nature  of  a  "  reasonable 
facility,"  may  be  generally  accepted,  we  venture  to  point  out 
that  it  is  in  the  interest  both  of  the  public  and  of  the  railway 
companies  that  some  standard  form  of  cloak-room  conditions 
should  be  prepared  and  adopted.  The  conditions  should  be  com- 
plete (they  certainly  are  not  so  at  present),  and  should,  of  course, 
be  such  as  would  not  appear  to  the  Court  or  judge  to  be  un- 
reasonable. If  liability  is  limited,  an  offer  of  insurance  should  be 
made  conspicuous,  and  if  this  is  done  the  decision  in  Singer's  case 
will  not  operate  substantially  to  the  disadvantage  of  either  party 
interested. 


CHAPTER   X. 

MAXIMUM  POWERS. 

THE  charging  powers  of  the  different  railway  companies,  as  granted  Model  clause, 
by  their  Special  Acts,  are  now  of  no  practical  interest,  except, 
possibly,  in  the  few  instances  where  the  owners  of  large  works 
may  still  require  to  send  their  traffic  in  their  own  trains  for  a 
short  distance  upon  some  railway. 

The  form  adopted  for  railways  gradually  became  stereotyped, 

a  model  set  of  charging  powers  was  approved  by  Parliament 
and  scheduled  to  the  Railway  Construction  Facilities  Act,  1864 
ruder  this  schedule  a  trader  desirous  of  using  the  railway  with 
-\vii  waggons  and  locomotives  would  pay  for  this  right  a  "  toll " 
of  from  ltd.  per  ton  per  mile  for  dung,  coal,  limestone,  etc.,  to 
3rf.  per  ton  per  mile  for  "cotton  and  other  wools,"  and  all  un- 

uerated  articles.     The  articles  enumerated  are  about  20  in 
number.     If  the  company  supplied  waggons,  the  charge  would  be 

•ased  by  Id.,  and  if  they  supplied  motive  power,  by  another 
;imum  "toll"  being   thus   5d.  per   ton  per  mil.'  on 

n  and  all  manufactured  goods.     Another  table  provided  for 

•  •HSU    in  which   the  company  became  nn   their  own 

railway,  when  the  maximum  ai^regate  charge  would  be  reduced 
to  4d.  per  ton.  This  rate  of  4d.  would  be  applicable  to  all  ordinary 
mer<  i  1 1  <  •  1  u  d  i  ng  vegetable  produce,  since  the  lower  rates  are 

icable  mainly  to  such  items  as  minerals,  iron,  sugar,  and  grain. 

powers  of  the  companies'  Special  Acts  were  usually  somewhat  Maximum 
leu  than  tin-  aln. vr,  and  the  articles  enumerated  were  somewhat41 
more  numerous,  from  50  to  80  perhaps,  but  the  charging  powers 
were  greatly  in  excess  of  any  thin-  which  could  be  paid  on  traffic 
sent  in  large  quantities  over  any  but  a  very  short  distance.     1 
articles  of  small  comparative  value,  potatoes,   for  example,  the 
charges  sanctioned  afforded  no  practical  restriction  on  the  companies' 

VOI  II 
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power  to  charge.  In  addition  to  the  rates  per  mile,  the  companies 
claimed  the  right  to  make  a  further  charge  for  the  provision  of 
terminal  accommodation,  a  right  which  the  traders  vehemently 
disputed,  but  on  grounds  which  did  not  commend  themselves  to 
the  judges  of  the  various  courts  to  which  the  question  at  issue  was 
taken.  The  process  of  amalgamation,  which  has  been  continuing 
since  the  first  construction  of  the  railway  system,  has  resulted  in 
throwing  the  question  of  the  charging  powers  of  any  one  of  the 
great  railway  companies  into  inextricable  confusion.  The  result 
of  the  amalgamations  of  one  company  might  be  that  their  powers- 
to  charge  would  be  distributed  through  nearly  a  hundred  Acts, 
and,  incomplete  as  they  all  were,  the  altered  circumstances  of 
traffic  have  rendered  them  almost  obsolete. 

Revision  pre-  Following  the  recommendations  of  the  Committee  of  1882,  and 
with  a  view  to  induce  some  system  and  order  into  this  confusion, 
the  leading  companies  introduced  various  Bills  to  Parliament  witli 
the  object  of  revising  their  maximum  powers.  Considerable  objec- 
tion was  taken  to  them,  and  the  matter  made  no  progress  until  the- 
passing  of  the  Eailway  and  Canal  Traffic  Act,  1888. 

Under  section  24  of  this  Act  a  revision  of  the  companies' 
charging  powers  was  prescribed,  which,  as  put  into  practice,  was 
construed  to  mean  the  provision  of  a  uniform  classification,  of  rates 
as  nearly  uniform  as  might  be,  and  of  uniform  regulations  applicable 
thereto.  Under  the  procedure  adopted,  each  railway  company 
submitted  to  the  Board  of  Trade  a  draft  of  the  Act  which  it  was 
proposed  that  Parliament  should  sanction,  and  traders  interested 
were  invited  to  submit  formal  objections  as  regards  the  parts  of 
which  they  disapproved. 

Hearing  by  Lord  Balfour  of  Burleigh  and  the  late  Sir  Courtenay  Boyle 

Tradl°f  were  appointed  to  hear  objections,  and  to  take  evidence  on  behalf 
of  the  Board  of  Trade.  In  the  report  presented  through  the  Board 
of  Trade  to  Parliament,  and  printed  in  Vol.  II.,  these  gentlemen 
state  that  they  received  detailed  objections  from  over  1500 
objectors ;  they  sat  for  60  days  at  Westminster,  8  days  at 
Edinburgh,  4  days  at  Dublin,  and  13  days  at  Whitehall;  they 
considered  2256  documents  and  tables  of  figures,  and  heard 
evidence  and  argument  which,  as  reported,  occupy  3926  folio- 
pages  of  print.  It  was  arranged  that  the  procedure  should  follow, 
as  nearly  as  practicable,  that  of  a  committee  of  Parliament,  and,, 
further,  that  the  schedules  first  discussed  should  be  those  of  the- 
London  and  North  Western  and  Great  Western  Eailway  Companies. 
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The  circumstances  of  these  two  companies  were  supposed  to  l»e 
idely  divergent  as  those  of  any  two  of  the  great  companies, 
and  it  was  anticipated  that  if  identical  schedules  could  be  settled 
for  them,  uniform   schedules  could  be   adopted    throughout    the 
United  Kingdom.     If  differences  were  found  to  be  necessary,  two 
or  more  types  might  be  adopted,  to  which  the  remainder  of  the 
lul«*s  might  be  made  to  conform.     The  principal  opponents  of 
'ules  were  associations  of  traders,  of  which  the  Lancashire 
and  (.'heshire  Conference  may  be  taken  as  the  type.     This  con- 
sisted of  the  County  Council  of  Lancashire,  of  the  cities  of  Man- 
chester and  Chester,  of  35  boroughs  and  local  boards,  7  chambers 
of  commerce,    31    trade    associations,   and    a    great    number    of 
individuals,  representative  of  a  great  variety  of  industries  and 
s.     This    association    proposed   to    deal    mainly    with    the 
manufacturing  interests  of  the  group  of  towns  around  Manchester ; 
ision   House   Association,  since  incorporated  and  made 
ianent,   dealt   with   retail   trade,   and   with  the    agricultural 
ests  of  the  south  and  west  of  England ;  the  Devon  and  Corn- 
wall Conference  with  the  question  of  the  exceptional  higher  r; 

•i  it  was  proposed  to  put  on  the  traffic  of  certain  branches  ;  the 
Irish  (  'inference  with  live  stock;  and  various  coal  associations 
with  coal.  These  were  the  principal  opponents,  but  a  great  numl  >LT 
of  individual  iirins  and  smaller  associations  presented  the  case  of 
timber,  stone,  chemicals,  iron,  and  other  trades  and  industries. 

ts  are  mentioned  to  show  that  every  trade  and  industry 
were  enabled  to  state   the  circumstances  affecting  their  railway 

•  •,  and.  in  fact,  did  so.  and  that  the  inquiry   was  as  com]'! 
and  6  it  could  well  he  made.     Thanks  to  the  impartial 

••nllrinen  ].ivsidinur.  and  t<>  their  univmit: 
and  courtesy,  the  material  obtained  has  been  capable  of 
being  digested  into  an  accepted  cod.    <.|  railway  rales  well  worth 
expense  .MI-  bestowed  upon  it,  both  to  railway  com- 

panies and  to 

'ill  of  agreement,  tin-  I'.oard  of  Trade  thMBMlYM  drafted 

'.itini;  to  th.«  nine  great  railways  which  have 

•Mini    in   London,  embodied    in    them    the  classification, 

ites,  and  the  P-IM.  hieh  they  approved  of, and  submitted 

Session  of  1891.     The  classifies 

is  the  same  for  all  railway  companies.     The  twenty-seven  ReguUUooa. 
necti  nay  be  assumed  to  be  the  same  f«r  all 

xceptions  a*  under:  Section  2  differs 
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as  regards  the  provision  of  trucks  in  the  North-Eastern  and  Scottish 
Eailway  Acts,  and  section  9  is  consequentially  omitted.  Section 
9  differs  in  the  Midland  and  North  Staffordshire  Acts.  Section  22, 
allowing  charges  for  returned  empties,  differs  in  the  Irish  Acts. 
The  North  London,  East  London,  and  Festiniog  Eailways  have 
special  clauses.  In  those  Acts  in  which  section  9  is  omitted  the 
numbering  of  the  sections  following  necessarily  differs  from  that 
in  other  Acts.  As  regards  rates,  the  maximum  station  and  service 
terminals  are  the  same  throughout,  with  a  trifling  exception  on 
a  branch  of  the  Caledonian  Eailway. 

Kates.  The  rates  per  ton  per  mile  differ  somewhat  for  different  rail- 

ways. In  particular,  the  rates  for  the  mineral  classes,  A  and  B 
are  higher  for  the  railways  serving  the  agricultural  districts  south 
of  the  Thames  than  for  those  serving  the  coal  and  iron  districts  of 
the  Midlands.  Higher  rates,  too,  are  allowed  in  respect  of  the 
traffic  on  certain  branches  where  Parliament  originally  granted 
higher  powers  owing  to  the  special  circumstances  of  the  case.  In 
all  instances  where  the  rate  per  ton  per  mile  is  in  question,  the 
Special  Act  must  be  referred  to.  Special  and  exceptional  powers 
of  charge  are  also  granted  in  respect  of  such  exceptional  works  as 
the  Euncorn  Bridge,  the  Forth  and  Tay  Bridges,  and  other  similar 
structures.  Further,  there  are  many  special  clauses  of  Acts  of  the 
nature,  as  it  were,  of  private  Parliamentary  agreements,  which  are 
preserved  in  the  Order  Confirmation  Acts.  The  rates  for  animals 
are  not  quite  the  same  in  England,  Scotland,  and  Ireland.  The 
rates  for  carriages,  perishables,  and  small  parcels  are  the  same 
throughout  the  United  Kingdom. 

Order  Confir-  The  schedules  of  the  nine  railways  mentioned  were  submitted 
mation  Acts.  ^Q  pariiament  in  1891,  and  passed,  subject  to  some  variation  of 
the  exceptional  points  referred  to.  The  general  principles  being 
thus  approved,  and  the  general  outline  settled,  schedules  for  the 
remaining  railways  were  submitted  to  Parliament  in  26  Acts,  and 
received  Parliamentary  sanction  in  1892.  In  this  case  several 
railways  were  grouped  together  in  one  Act.  An  index  to  the 
several  Acts  is  given  in  Vol.  II. 

The  ungainly  title  of  the  Acts  is  similar  to  the  following: 
The  Great  Eastern  Eailway  Company  (Eates  and  Charges)  Order 
Confirmation  Act,  1891  (54  &  55  Viet.  c.  ccxiv.) ;  or,  when  several 
are  grouped  together,  The  Eailway  Eates  and  Charges,  No.  1 
(Abbotsbury  Eailway,  etc.)  Order  Confirmation  Act,  1892  (55  &  56 
Viet.  c.  xxxix.). 
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It  is  not  necessary  to  set  out  here  the  various  points  of  con- 
on  between  the  railway  companies  and  the  traders,  as  they 
are  stated  sufficiently  fully,  though  concisely,  in  the  formal  report 
of  the  Board  of  Trade  to  Parliament,  with  which  the  draft  schedules 

accompanied.     See  Vol.  II. 

The  method  adopted  by  the  Board  of  Trade  as  regards  classi-  Classification. 
LOD  wa<  to   take   the  existing  Clearing  House   classification, 
and  to  call  upon  whichever  side  desired  an  alteration  to  produce 
reasons  and  evidence  in  justification  of  their  contention. 

shorthand  notes  of  the  evidence  taken  during  13  days' 
sittings  at  Whitehall   contain  a  mass  of  information  upon   the 
nature  and  value  of  the  many  articles   forming   the   trade  and 
commerce  of  this  country.   An  important  innovation  and  departure 
from  the  usual  Parliamentary  schedule  was  the  proposal  (accepted 
by  Parliament)  that  unenumerated  articles  should  be  charged  at 
the  rates  in  force  for  Class  3.     By  subsection  11  of  section  24 
of  the  Hallway  and   Canal   Traffic  Act,  1888,  the   classification 
may  be  amended  by  adding  thereto  any  article  omitted  by  folio w- 
he  procedure  indicated.     It  must  be  borne  in  mind  that  the 
authorized  classification  is,  so  to  speak,  a  maximum  one.     If  the 
Mature  have  sanctioned  the  application  of  the  maximum  rates 
•utable  to  Class  4  to  any  article  of  commerce,  there  is  nothing 
to  prevent  the  location  of  it  in  Class  3  of  the  Working  Classifi- 
cation should  it  seem  fit  to  the  companies  interested  so  to  locate 
-numbly,  would  there  be  any  legal  objection  to  its 
location  in  Class  5,  so  long  as  the  charge  ultimately  made  upon 
the  traffic  forwarded  was  not  in  excess  of  that  authorized  by  the 

V  Schrdulr. 

principle  adopted  in  fixing  maximum  rates  was   to  base  Principle  of 
i    as   nearly  as  was    found    practicable    upon    those  actually  m 
existing,  allowing  such  a  margin  over  these  as  mi-ht  ho  considered 
to  cover  any  reasonable  probability  of  increased  cost  in 
working.     The  principle  of  graduation  armi-din^  to  distance  was 
adopted,  as  proposed  by  the  Board  of  Trade,  but  not  the  precise 
:1  of  the  manner  of  working  it  out.     Tim  practical  difference 
of  the  alterati"M  in  method  is  scarcely  appreciable     The  Board 
o  proposed  a  graduated  scale  according  to  quantity, 
as  desired  by  the  traders,  but  it  was  considered  that  the  adopt  i 
of  it  would  render  the  maximum  tables  of  rates  too  complicated. 

According  to  the  draft  schedules  of  the  Board  of  Trade,  follow-  Definition  of 
ing  those  proposed  by  Iway  comp  i;  onveyance  rate08 
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was  defined  as  "the  maximum  rate  which  the  company  may 
charge  for  the  conveyance  of  merchandise  by  merchandise  train." 
The  Joint  Committee  added  the  words  "  and  every  other  expense 
incidental  to  such  conveyance  not  hereinafter  provided  for." 
Definition  of  The  definition  of  a  station  terminal  is  that  which  was  originally 
r~  ProPosed  by  the  railway  companies,  except  that  the  words  "  and 
for  the  duties  undertaken  by  the  company,  for  which  no  other 
provision  is  made  in  this  schedule"  are  substituted  for  those 
proposed  by  the  railway  companies,  which  ran  thus — "together 
with  the  following  services  and  expenses,  namely,  Share  of  general 
charges  and  office  expenses  attributable  to  such  services  as  are 
rendered  by  the  company  to  all  descriptions  of  merchandise  alike, 
in  performing  the  duties  incidental  to  the  business  of  a  carrier; 
shunting  and  marshalling  of  trucks ;  and  the  provision  of  engines, 
horses,  machinery,  plant,  and  stores  used  in  the  services  referred 
to  in  this  subsection." 

The  result  of  the  alteration  of  the  wording  of  sections  2  and  3 
is  not  happy.  The  view  put  forward  by  the  traders  in  distinguish- 
ing between  mileage,  and  station  and  terminal  services,  was  that  a 
station  terminal  should  represent  remuneration  for  the  structural 
accommodation  provided  at  the  station,  and  the  cost  of  repairs 
necessitated  by  its  use,  that  the  charges  for  loading  and  unloading 
would  cover  the  cost  of  the  machinery  and  staff  employed  in  the 
work,  and  that  every  other  charge  and  expense  should  be  covered 
by  the  mileage  rate.  Eoughly  speaking,  the  items  of  which  the 
location  was  doubtful,  consisted  of  the  share  of  general  charges, 
the  general  supervision  of  the  station  work,  and  the  expenses,  not 
inconsiderable,  of  marshalling  and  shunting.  The  report  of  the 
proceedings  shows  that  in  actually  computing  the  value  of  station 
and  service  terminals,  the  two  items  specified  by  the  companies, 
viz.  general  charges,  and  the  cost  of  the  process  of  marshalling  and 
shunting,  were  not  taken  into  account.  This  being  so,  it  would 
seem  that  the  proper  place  for  the  inclusion  of  words  covering 
expenses  not  specially  provided  for,  would  be  in  the  definition 
of  conveyance  rate  in  section  2.  The  Board  of  Trade,  although 
in  fact  they  did  not  include  them  in  the  valuation  of  the  station 
terminal,  included  the  words  in  the  definition.  In  the  revision 
by  the  Joint  Committee  the  expenses  incidental  to  conveyance  are 
allotted  to  the  maximum  rate,  but  all  other  services  and  expenses 
not  specifically  mentioned  are  assumed  to  be  charged  for  under  the 
head  of  station  terminal. 
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The  reality  having  been  settled  both  by  the  Board  of  Trade 
and  by  Parliament,  it  is  to  be  regretted  that  the  conclusions 
Arrived  at  were  not  more  definitely  expressed  in  the  language  of 
the  schedules,  since  the  course  of  subsequent  legislation,  and  of 
the  litigation  arising  from  it  have  thrown  upon  the  Eailway 
<  ommission  the  duty  of  deciding  precisely  what  is  included  under 
<-ither  definition,  and  that  without  the  benefit  of  the  mass  of 
information  by  which  the  framers  of  the  Acts  were  guided.  When 
the  question  was  before  Parliament  it  was  not  a  matter  of  vital 
import  either  to  railway  companies  or  traders  whether  a  given 
:ise  vas  supposed  to  be  covered  by  a  mileage  rate  or  by  a 
terminal  charge,  for  these  would  be  allowed  on  a  higher  or  a  lower 
accordingly,  but  a  difference  of  opinion  becomes  intensified 
when  it  involves  the  payment  of  so  many  pounds  per  annum  more 
or  less  for  services  rendered  at  a  given  siding. 

The  difficulties  of  interpretation  arise  in  giving  effect  to  the  Siding 
provisions  of  section  4,  of  the  Railway  and  Canal  Traffic  Act,  w 
1894,  by  which  the  Court  of  the  Railway  and  Canal  Commission 
illed  upon  to  determine  what  is  a  reasonable  and  just  allow- 
ance or  rebate  to  be  made  to  a  consignor  or  consignee,  in  respect 
that  the  railway  company  does  not  provide  station  accommodation, 
or  perform  terminal  services  in  some  particular  instance. 

The  Court  have  devised  a  happy  method,  known  as  the  "rule  Rule  in  Pid- 
in    1'idcock's   case,"   for  determining,  in  respect  of  a  station  to000^80*^** 
on  rate,  what  amount  is  actually  included  in  it  on  account 
ii  or  service  terminal.     The  amount  is  assumed  to  bear 
amc  proportion  to  the  actual  rate  as  the  maximum  station 
^ervice  terminal  would  bear  to  the  total  maximum  rate. 
I  Jut  trailic  destined  for  private  sidings  is  frequently  put  off  a  User  of 
i  at  a  station,  and  necessarily  so  when   the  siding  itself  is  at 
a  station,  and  more  or  less  forms  part  of  it.     Under  these  circuin- 
stances,  •  nnination    <.{'  a    just    allowance   ceases   to  be  a 

rithnietiral  mmputatinn,  and  the  ('mill  needs  the  infor- 
'»n.  which  the  schedules  withhold,  as  to  the  services  supposed 
•0  rendered  as  the  equivalent  «.f  the  station  terminal,  in  order 

•  mine  what  is  reasonable  in  this  respect. 
In  I'idcock's  case  a  contracted  view  was  taken  of  the  powers 

>ection,  and  to  some  extent  it  would 

seem  to  Messrs.  Pidcock's  siding  was  at  the  Retford 

stati<  Met  formed  part  «>f  it.     I'nd.-r  thoM  « i  rrumstances, 

it   was  assumed   to   lie   within    tli  ice   of  the  Railway 
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Commissioners  to  ascertain  how  much  of  the  station  and  service 
terminal  was  included  in  the  rate,  but  to  be  necessary  to  have  an 
arbitrator  appointed  by  the  Board  of  Trade  to  find  the  value  of  the 
services  actually  rendered,  beyond  the  value  of  those  covered  by 
the  conveyance  rate,  as  "  services  at  or  in  connection  with  "  their 
sidings.  The  Commissioners  were  appointed  in  lieu  of  arbitrators, 
and  the  merits  of  the  one  transaction  were  determined  by  them 
upon  two  applications  at  two  hearings. 

If,  under  the  Statute,  the  jurisdiction  of  the  Court  had  been 
confined  in  express  language  to  the  ascertainment  of  the  amount 
of  terminal  included  in  the  rates,  it  would  be  clear  that  the 
valuation  of  services  performed  at  sidings  would  appertain  to  an 
arbitrator.  It  is  submitted  that  the  language  of  the  Statute  implies 
that  the  matter  is  not  ended  by  the  mere  valuation  of  the  station 
terminal,  and  that  an  allowance  or  rebate  from  the  rate  in  respect 
that  traffic  is  delivered  at  a  private  siding,  which  is  to  be  just 
and  reasonable,  cannot  be  ascertained  until  it  is  known  what 
services  are  really  rendered  in  the  place  of  those  dispensed  with. 
If  the  consignor  has  the  benefit  of  three-quarters  of  the  station 
terminal,  it  seems  impossible  to  determine  that  it  is  just  to  allow 
a  rebate  of  the  whole  amount  charged  in  the  station  rate,  and 
to  allege  that  such  a  rebate  is  just  when  allowed,  because  it  may 
possibly  become  so,  as  the  result  of  subsequent  litigation  or 
agreement. 

On  the  same  principle  an  arbitrator  is  unable  to  say  what  is 
the  reasonable  sum  to  be  added  to  the  tonnage  rate  in  respect  of 
services  at  sidings  until  he  knows  what  services  the  tonnage  rate 
itself  must  be  taken  to  cover.  Any  dispute  involving  such  a 
question  is  within  the  jurisdiction  of  the  Eailway  and  Canal 
Commission,  by  virtue  of  section  10  of  the  Eailway  and  Canal 
Traffic  Act,  1888.  A  consideration  of  the  terms  of  the  sections 
of  the  two  Acts  leads  to  the  conclusion  that  when  charges  for 
services  at  stations  are  blended  with  charges  for  services  at  sidings 
the  question  in  its  entirety  is  one  for  the  Court  and  for  the  Court 
alone. 

The  circumstances  vary  and  are  dealt  with  more  fully  infra, 
under  the  head  of  Siding  Eebate.  Suffice  it  to  say,  for  the 
moment,  that  the  Court  appear  inclined,  in  certain  cases  at  least, 
to  assume  that  some  portion  of  station  shunting  is  paid  for  by  the 
station  terminal,  and  that  this  includes  also  some  portion  of  the 
office  expenses,  both  of  the  station  and  of  the  headquarters'  staff. 
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Iii  Portway,  245,  where  apparently  a  charge  amounting  to 
thirty  per  cent,  of  the  station  terminal  was  allowed  for  clerkage, 

alculatiou  was  based  partly  upon  the  cost  of  general  manage- 
ment, which,  in  this  particular  case,  was  hardly  separable  from 
that  of  the  station  at  which  it  was  conducted. 

Station  terminals  are  only  allowed  to  be  charged  at  a  "  tor-  Definition  of 
minal  station,"  and  by  the  definition  clause  the  term  "  terminal  "tatloa> 

•n"  means  a  station  or  place  upon  the  railway  at  which 
a  consignment  of  merchandise  is  loaded  or  unloaded,  before  or 
after  conveyance. 

But  although  this  may  be  so,  and  strictly  construing  the  Order 
Confirmation  Act,  no  part  of  a  station  terminal  may  be  due  to  be 
charged  for  the  partial  use  of  a  station  which  is  not  "  terminal  " 
within  the  definition,  still  it  should  be  noticed  that  the  Railway 

.missioners   are   given    jurisdiction   as    to    terminal    charges 

rally,  under  section  15  of  the  Regulation  of  Railways  Act, 
1873. 

As  regards  the  subject-matter  of  section  15,  maximum  rates 
have  been  fixed  for  some  items,  and  other  legislation  has  1 
passed   respecting  it,  so   that  little   remains  directly  under   the 
Kail  way  Commissioners'  control.     Still,  the  section  is  not  repealed, 

is  of  importance  indirectly  in  cases  of  undue  preference, 
reasonable  facilities,  through  rates,  and  the  like. 

section  10  of  section  24,  Railway  and  Canal  Traffic  Act,  Power  to 
1888,  enacts  that  the  rates  and  charges  of  these  Acts  shall  for  t:  l™*1' 

future  "  be  the  rates  and  charges  which  the  railway  company  shall 
be  entitled  to  make."     This  form  of  enactment  differs  from  that 
previously   in    force,  which   took   the   form    of    authorizing   tin 
companies  to  make  such  reasonable  charges,  not  in  excess  of  tlu'ir 

.imiim  powers,  as  they  mi.u'ht  think  lit.     The  power  to  charge 

the  full  maximum  in  all  cases,  whether  the  so  doing  would  be 

reasonable  or  not,  which  >•  ••  ms  to  be  conferred  by  this  subsection, 

lionally    or   by   a  mere  accident  of  phraseology,  is 

ii  by  the  subsequent  legislation  as  to  increases  of  rates. 

See  infra  as  to  the  operation  of  the  Railway  and  <  'anal  Ti  aflic  Act, 

I,  on  this  ]>< 

In  dciiliii^r  with  the  (juestion  of  charging  powers,  two  opposite 

"iitions  are  advocated.  It  is  urged  upon  the  one  hand  that  a 
railway  company,  as  a  trading  corporation,  is  entitle.l  to  ni  ik>  mj 

me  not  forbidden  by  tin -ir  Sj.. •< -i ;il  Acts,  and  on  the  other,  that 
i>anies  are  entitled  to  make  no  charge  for  the  conveyance 
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of  traffic  upon  their  railway,  otherwise  than  as  authorized  by 
the  Act  under  which  they  were  constituted.  The  point,  so  far 
as  it  is  covered  by  the  Order  Confirmation  Acts,  is  raised  and 
adjudicated  upon  in  the  different  Siding  Eent  cases  infra,  which 
see,  also  supra,  in  the  chapter  on  the  Eail ways'  Clauses  Act,  1845. 
Canal  powers.  Following  upon  the  settlement  of  the  railway  schedules,  those 
of  the  different  canal  companies  were  dealt  with  in  like  manner. 
The  same  classification  was  adopted  as  for  the  railways. 

The  general  regulations  were  fixed  first  as  regards  the  Aire  and 
Calder,  the  Leeds  and  Liverpool,  and  four  other  canals.  When 
these  were  approved  by  Parliament,  the  remainder  were  settled 
with  as  little  deviation  as  possible  from  the  original  model.  The 
circumstances  of  the  different  canals  and  navigations,  and  the 
powers  under  which  they  were  originally  constituted,  vary  much 
more  than  is  the  case  between  railway  companies,  and  conse- 
quently it  was  found  impossible  to  maintain  the  same  approach 
to  uniformity  of  toll,  rate,  and  regulation  as  was  practicable  with 
railways. 

The  schedules  of  the  Aire  and  Calder  Navigation,  as  set  out 
in  Vol.  II.,  will  give  a  fairly  accurate  view  of  the  general  scope 
of  the  legislation  on  the  subject,  and  the  list  of  canal  Acts,  also 
given  in  the  same  volume,  will  enable  the  powers  of  each  canal 
company  to  be  ascertained  when  requisite. 

Charges  in  The  exhaustive  revision  of  the  railway  and  canal  companies' 

nfa^ximum0  charging  powers  has  set  at  rest  many  questions  which,  prior  to 
1891-92,  were  of  primary  importance.  The  most  important  of 
these  had  reference  to  the  question  whether  the  maximum  rates 
allowed  did  or  did  not  include  a  charge  for  use  of  stations.  In 
Hall,  216,  and  Sowerby,  233,  it  was  held  that  they  did  not,  and 
that  the  companies  were  entitled  to  make  additions  to  their 
maximum  powers  for  the  use  of  stations  and  for  services  rendered 
in  connection  therewith.  The  practical  effect  of  these  decisions 
was  to  release  the  railway  companies  from  the  restrictions  of  their 
maximum  powers  altogether,  but  by  the  time  the  decision  of  the 
Court  of  Appeal  authorized  the  additional  charges,  the  new 
maximum  powers  came  into  operation.  The  Exchequer  Chamber, 
in  Pegler,  210,  had  held  differently,  deciding  that  the  company, 
when  acting  as  carriers,  were  limited  in  their  charges  by  the 
maximum  of  the  rates  authorized. 

Charges  in  In  Aberdeen  Commercial  Company,  213,  and  Chatterley,  214,  the 

maximum.      companies  had  sought  to  avoid  the  restrictions  of  their  Special 
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by  alleging  that  they  were  not  common  earners  of  the  traffic, 

rates  for  which  were  in  dispute.     This  contention  gave  i 

to  the  double  difficulty  of  deciding  whether  such   a  contention 

maintainable,  and  if  not,  which  Court  it  was  that  had  juris- 

:<>n  to  control   excessive  charges,  and  on  what  grounds  and 

in  what  manner  the  jurisdiction  was  due  to  be  exercised.     The 

:ion   of   the   legality   of  a   charge   is   made   subject   to   the 

jurisdiction   of  the   Eailway   Commission   by  section   10  of  the 

Traffic  Act,  1888,  but  that  Act  has  omitted  to  give  jurisdiction 

rder  the  companies,  in  so  many  words,  to  convey  traffic  at 

-    not    exceeding    the    maximum.     So    late   as   in   1897,   a 

1  Jivisional  Court  held  that  a  railway  company  may  make  charges 

-s  of  their   authorized   maximum   in  respect  of  services 

which  they  are  not  compellable  to  perform.     McKay,  248.     The 

JI»use  of  Lords  over-ruled  this  view,  adopting  the  opinions  of  the 

t  of  Appeal,  in  Billington,  250.     The  progress  of  the  decisions 

has  accordingly  arrived  at  the  point  of  negativing  every  technical 

doctrine  which  would  authorize  charges  in  excess  of  the  maximum, 

luit  so   far  there  appears  to  be  no  direct  decision,  the  case  not 

risen,  upon  the  question  of  the  jurisdiction  of  the  Railway 

-ion  to  compel  the  service  of  conveyance  or  of  services 

d  thereto  when  the  performance  of  such  services  is  refused. 

In    the  cases  of  the  Aberdeen  company  and   the  Chatterley  itofoMl  to 

the  point  at  issue  was  the  jurisdiction  of  the  Court  to 

;sal  to  convey,  except  at  rates  above  the  maximum, 

to  be  a  refusal  of  reasonable  facilities.     It  is  clear  by  the  observa- 

tlie   Court  of  Appeal,  in   Brown,   397,  that   they    were 

to  hold  that  this  was  a  forced  construction  of  the  pro- 

i    -.     It  would  seem   that  it   is  so,   and    that   in 

•;  cases    the   L'ailway  Commissioners  were  assuming  a  juris- 

<;tly    conferred    upon    them,    in    so    holding      It 

would  still  appear,  however,  that  then-  can  l>e  no  ground  for  con- 

•hat   an  ah-olutr  ivfusal  to  convey  would  not  <  'iiin 

and  as  the  maximum  for  all  essential  charges  is 

provided    and    rendered    subject    to    the   adjudication    of   the 

1  'oinmissinii,    it     may    be    assumed    that     the    auth<>: 
iied  and  exercised  in  the  Aberdeen  and  Chatterley  cases  is 
incontestable,  although  the  ,r  n  would  be  based  upon 

somewhat  different  legal  principles.     The  case  of  Diftington,  2 

!way  Commissioners, 
was  before  the  coming  into  operation  <>f  the  1888  Act 
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Scales  of 
maximum 
rates. 


The  case  of  Myers,  211,  is  supposed  to  decide  that  traffic  need 
not  be  conveyed  by  the  shortest  route,  but  the  facts  are  not  clearly 
reported,  and  as  it  reads  it  really  amounts  to  no  more  than  a 
decision  that  actual  mileage  may  be  charged  by  a  route  by  which 
traffic  has  actually  been  conveyed  and  which  is  in  itself  usual 
and  reasonable. 

In  Harrison  and  Camm,  218,  it  was  decided  that  railway  charges 
might  not  be  levied  for  the  haulage  of  the  railway  waggons, 
together  with  charges  at  the  ordinary  rates  for  the  goods  conveyed 
in  them. 

The  computation  of  the  weight  of  round  timber  has  given  rise 
to  much  discussion.  In  the  railway  schedules,  section  18  provides 
that  "the  cubic  contents  of  timber  consigned  by  measurement 
weight  shall  be  ascertained  by  the  most  accurate  mode  of  measure- 
ment in  use  for  the  time  being."  In  the  case  of  the  canal  schedules, 
passed  two  years  later,  the  expression  is  changed  to  "the  cubic 
contents  of  timber  (other  than  round  timber)  shall  be  ascertained 
by  the  mode  of  measurement  in  use  for  the  time  being,  and  the 
cubic  contents  of  round  timber  shall  be  ascertained  by  quarter 
girth,  and  the  divisor  of  144  (measurement  being  taken  by  tape 
over  bark)." 

In  the  case  of  Lowe,  220,  the  Divisional  Court  construed  the 
companies'  maximum  powers,  as  then  in  force,  as  limited  by  string 
measure,  although  the  tape  gave  more  accurate  results. 

In  a  case  before  the  Eailway  Commission  to  determine  the 
mode  of  measurement  under  section  18  of  the  Eailway  Acts,  the 
railway  company  claimed  that  it  should  be  tape  over  bark,  divided 
by  113 ;  the  deft,  claimed,  string  under  bark,  divisor  144 ;  the 
Court  allowed,  string  under  bark,  divisor  123  (Lowe,  221). 

In  Nicholson,  219,  it  was  held  that  certain  special  powers  of 
charge  conferred  upon  the  Mid  Kent  and  the  Victoria  and 
Pimlico  railways  expired  upon  their  amalgamation  with  the 
London,  Chatham,  and  Dover  Kailway,  and  that  charges  made 
for  the  transfer  of  luggage  upon  the  Admiralty  Pier  at  Dover 
were  illegal. 

Tor  scales  of  mileage  rates  chargeable  under  the  revised 
schedules  of  the  London  and  North  Western  Eailway  Company, 
see  pages  442-449. 
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CHAPTER  XL 

SPECIAL  CHARGES. 

SECTION  5,  so  numbered  in  all  the  Eailway  Hates  and  Charges  Section  :>. 
Order  Confirmation  Acts,  1891-2,  allows  the  railway  companies 
to  make  charges  under  certain  specified  heads. 

The  form  of  the  enactment  is,  that  the  company  may  charge 
for  the  services  mentioned  when  rendered  to  a  trader  at  his 
request  or  for  his  convenience.  The  section  assumes  that  the 
request  or  convenience  may  be  implied,  since  it  provides 
that  it  is  not  to  be  so  when  he  has  given  notice  in  writing  that  he 
does  not  require  it. 

The  charge  authorized  is  to  be  a  reasonable  sum. 
Any  difference  arising  under  the  section  is  to  be  determined 
by  an  arbitrator  appointed  by  the  Board  of  Trade. 

The  wording  in  this  and  other  sections  coupled  witli  that  of  Unspecified 
subsection  10  of  section  24  of  the  Railway  and  Canal  Traffic  Act, 
1888,  to  the  effect  that  the  Order  Confirmation  Acts  are  to  consti- 
tute •  pany's  charter  in  tlu-  way  of  charges,  has  given  rise  to 
contention  that  railway  companies  may  make  no  charges  for 
conveyance  of  traffic,  or  incidental   thereto,  which  are  not 
uuthori/'  'iis  of  those  acts. 

contrary  view  was  indicated  by  the  Divisional  Court  in 

McKay,  248,  wln-n-  it  was  suggested  that  when  the  rendering  of 

;ce  was  not  compulsory,  the  railway  company  might  refuse 

r  the  service  or  insist  upon  payment  of  the  sum  demanded 

landing  the  finding  oi  th«  arl.itrator. 

ratio  decidendi  of  the  Court  of  Appeal  in  Donellan,  250, 

referred  to,  approved  of,  and  adopted  by  the  House  of  Lords  in 

Loseby,  256,  disposal  «.f  <,nc  ,,f  tin-  altnn.iiives  suggested.    The 

•charges  which  a  railway  company  may  make  are  strictly  limited 

r   Act;   any   further   charge   wmild    be  illegal      If  the 
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company  consider  the  award  inadequate,  in  the  case,  for  example., 
of  the  charges  for  cartage,  they  may  certainly  refuse  to  render 
the  service,  but  if  they  refuse  it  to  one  they  must  refuse  it  to 
everybody.  Nor,  again,  would  it  be  open  to  them,  under  their 
profession  as  common  carriers,  to  announce  that  they  intend 
to  claim  remuneration  found  to  be  unreasonable  in  respect 
of  certain  duties  undertaken.  See  Cowan,  240,  where  the  Rail- 
way Commission  held  that  a  trader  had,  at  any  rate,  the  right 
to  have  the  amount  determined,  whatever  the  company's  right 
might  be  as  regards  the  future  rendering  of  the  service.  On 
appeals  from  various  County  Courts,  the  Divisional  Court  has  given 
decisions  further  restricting  the  operation  of  the  section  and  based 
Jurisdiction  upon  the  view  that  the  ordinary  jurisdiction  is  that  of  the  County 
Courtenty  Court,  which  is  not  ousted  so  long  as  the  words  of  the  section  can 
be  construed  in  any  other  manner,  and  subject,  even  then,  to 
the  condition  precedent  that  the  trader  has  taken  every  possible 
technical  step  to  bring  himself  within  the  special  exception  of  the 
section  in  question.  The  decisions  disapproved  of  by  the  Court  of 
"Difference,"  Appeal  had  reference  to  siding  rent  charges  and  were  to  the 
what  is?  effect  "that  the  jurisdiction  of  the  arbitrator  was  confined  to  the 
reasonable  sums  to  be  paid,  and  did  not  extend  to  the  question  of 
the  "  period  reasonably  necessary ;  "  that  a  difference  did  not  arise 
unless  the  trader  named  the  precise  sum  he  was  willing  to  pay ; 
that  it  did  not  arise  at  all,  within  the  meaning  of  the  section,  if  it 
did  not  arise  before  the  issue  of  the  writ  or  summons  in  the  action  ; 
and  again,  that  a  demand  by  the  trader  for  the  appointment  of  an 
arbitrator  was  essential  to  constitute  a  difference  sufficient  to  oust 
the  common  law  jurisdiction.  Every  case  brought  before  the 
Divisional  Court  was  decided  against  the  trader  on  one  or  more  of 
the  foregoing  grounds. 

It  was  not  until  the  last  of  them  (Donellan,  250),  that  traders'" 
counsel  advanced  the  argument  that  the  section  in  question  was 
not  of  the  nature  of  a  special  exception  to  the  companies'  right  to- 
charge,  but  constituted,  in  fact,  their  sole  authority  to  do  so,  and 
that  the  technical  position  was,  not  that  the  trader  must  bring 
himself  within  the  section  in  order  to  escape  the  charge,  but  that 
the  onus  was  upon  the  company  to  show  compliance  on  their 
part  before  they  were  in  a  position  to  enforce  it.  Wright,  J., 
thought  that  the  previous  decisions  of  the  Divisional  Court 
might  have  been  materially  modified  had  the  incidence  of  sub- 
section 10  been  submitted  to  their  consideration,  but  that  the 
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decision  of  the  case  then  before  the  Court  was  due  to  be  governed 
by  the  principles  adopted  by  the  Court  in  former  cases. 

The  final  decision  in  the  House  of  Lords  appears  to  be  that  "Difference" 
when  any  difference  arises  as  to  the  reasonableness  of  any  charge  J^JU^f y 
authorized  by  this  section,  whatever  may  be  the  ground  of  it,  and  1 
whenever  and  however  it  may  arise,  the  determination  of  it  does 
not  concern  the  common  law  courts.     If,  however,  a  trader  does 
not  think  fit  to  dispute  the  reasonableness  of  the  charge  until  the 

:>any   take   steps    to   recover   it,   it   cannot   be   said   that   a 
ice  has  arisen,"  because  at  the  hearing  the  defendant  may 
be  advised  to  take  that  technical  objection. 

The  case  of  Billington,  250,  is  scarcely  an  apparent  exception. 
The  charge  for  siding  rent  objected  to  was  objected  to  on  two  grounds. 
(1)  The  charge  was  not  reasonable  per  se;  (2)  even  if  it  were,  it 
constituted  an  indirect  increase  of  rate,  unless  accompanied  by  ;i 
corresponding  decrease  of  tonnage  rates,  and  the  deft,  had  a  remedy 

•h  he  claimed)  before  the  Railway  Commission.  Under 
these  circumstances  he  did  nothing,  other  than  refuse  to  pay,  and 
the  judge  recorded  on  his  notes  (possibly  not  quite  correctly)  that 

left.'s  position  was  simply  a  refusal  to  pay  any  charge  at  all. 
In  the  Manchester  Federation  case,  251,  the  applicant  association 

:ictly  adopted  the  position  of  not  disputing  the  reasonableness 
of  the  charge  per  *c,  but  alleged  that  it  was  included  in  the  tonnage 
rate,  or,  if  otherwise,  that  the  tonnage  rate  was  excessive. 

•  wing  the  decision  of  the  House  of  Lords,  the  County  Court  in 
such  a  case  would  have  jurisdiction  to  order  payment  of  char 
the  reasonableness  of  which  in  themselves  was  not  disputed. 

In    Wildman's   case   (252),  the    Railway   Commission 

as   put   forward    l»y  the   railway  company. 
lect-matter  of  section  5  is  withdrawn  from  the  con- 
sideration of  the  Railway  Commission   in  all  its  aspe-ls,  ami  : '. 
no   matter   on   what   ground    tin;    right    to    make    the   charge   is 
impugned,  the    Railway    Cummi  ve   no   concern   with 

iipli  grat  .ed  at  2«.    It  would  probably 

be  quite  im;  !«•  lor  an  arbitrator  dealing  with  the  charge 

perse,  and,  apart  mounding  circumstances,  to  tind 

was  an  unreasonable  charge,  or  to  find  other  than  that  it  was  reason- 

.     But  such  a  finding  n>in  exhaustive  of  the  con 

h   may  ari.-e   in   reaped    "f  it.     An  arbitrator  may  Imd   that 

is  a  reasonable  charge  to  make  to  trader  A,  or,  without 
finding.  V  may  be  prepared  to  ad  fact,  and  may 
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willingly  pay  the  charge  for  several  years  in  succession.  But  should 
he  discover  that  during  all  this  period  his  rival  B  has  been  charged 
but  Is.  6d.,  the  finding  of  the  arbitrator  does  not  oust  the  juris- 
diction of  the  Railway  Commission  to  order  the  railway  company  to 
place  A  and  B  upon  the  same  footing  for  the  future  as  also  for  the 
past.  Or,  the  rate  for  cartage  in  1892  may  have  been  Is.  6d.  only, 
and  it  may  well  be  that  that  may  be  reasonable,  too,  in  view  of 
circumstances  then  existing.  The  reasonableness  of  one  rate  does 
not  necessarily  exclude  the  reasonableness  of  a  slightly  different 
one,  and  under  the  Act  of  1894  the  Eailway  Commission  may 
decide  whether  on  an  increase  being  made,  altered  circumstances 
are  of  a  nature  to  justify  it. 

The  Eailway  Commission  so  held  in  the  Mansion  House 
(Northampton)  case,  460,  reversing  their  decision  in  Wildman,  252. 
On  appeal,  the  Court  treated  the  rate  complained  of  as  forming  one 
rate,  and  not  as  being  made  up  of  two  distinct  ones,  but  the 
Commissioners  heard  complaints  of  increases  in  the  charges  for 
siding  rent  as  preferred  by  the  Manchester,  etc.,  Federation,  251, 
notwithstanding  the  exception  taken  to  the  exercise  of  their  juris- 
diction. There  was  no  opportunity  of  contesting  their  decision  on 
this  point,  since  the  application  was  dismissed  on  other  grounds. 
Terminal  Another  question  of  principle  arises  in  connection  with  the 

working  of  this  section.  The  various  matters  dealt  with  by  it  are 
all,  to  some  extent,  "  terminal  charges."  By  section  15,  Railway 
and  Canal  Traffic  Act,  1873,  the  Commissioners  have  power  to 
hear  and  determine  any  question  or  dispute  which  may  arise  with 
respect  to  the  terminal  charges  of  any  railway  company,  when 
such  charges  have  not  been  fixed  by  any  Act  of  Parliament,  and  to 
decide  what  is  a  reasonable  sum  to  be  paid  to  any  company  for 
loading  and  unloading,  covering,  collection,  delivery,  and  other 
services  of  a  like  nature.  Any  decision  of  the  Commissioners 
under  this  section  shall  be  binding  on  all  courts  and  in  all  legal 
proceedings  whatsoever. 

And,  again,  by  section  10,  Act  1888,  where  any  question  or 
dispute  arises,  involving  the  legality  of  any  charge,  etc.,  the  Com- 
missioners shall  have  jurisdiction  to  hear  and  determine  the 
same. 

Both  these  sections  are  in  force  and  the  question  arises,  more 
or  less  frequently,  as  to  how  far  section  5  excludes  the  jurisdiction 
given  by  these  sections. 

Any  direct  or  manifest  difficulty  can  be  obviated  by  the  simple 
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expedient  of  appointing  the  Court  of  the  Railway  and  Canal  Railway 
Commission  to  act  as  arbitrators,  in  lieu  of  referring  the  matter  l 
to  arbitration.  "When  the  question  arises  incidentally,  as  in  deter- 
mining some  other  dispute  in  which  the  reasonableness  of  the 
terminal  charges  forms  a  part  only  of  the  question  at  issue,  it  is 
submitted  that  the  jurisdiction  of  the  Eailway  Commission  is  con- 
current by  virtue  of  the  sections  quoted. 

Thus,  in  one  or  two  cases,  and  notably  in  Pidcock's,  236  and 
236A,  it  has  been  considered  necessary  to  apply  to  the  Railway 
mission  to  determine  the  value  of  terminal  services  included  in 
a  given  rate  but  not  rendered,  and  then  to  make  another  applica- 
tion, the  defts.  becoming  applicants,  to  determine  the  value  of  the 
terminal  services  actually  rendered,  and  authorized  to  be  charged 
under  section  5.  It  was  this  multiplicity  of  actions  that  was 
condemned  in  Donellan's  case,  and  although  when  the  reasonable- 
ness of  a  charge  under  section  5  is  the  sole  question  at  issue,  it 
would  not  be  unreasonable  to  hold  that  the  jurisdiction  should 
be  exercised  by  an  arbitrator,  still,  it  is  submitted  that  it  continues 
to  exist  in  the  Railway  Commission  so  far  as  it  is  covered  by  the 
sections  above  mentioned,  or  by  the  general  scope  of  their  jurisdic- 
tion, and  is  capable  of  being  exercised  by  them  whenever  it 
Mies  an  integral  portion  of  a  case  which  otherwise  would  fall 
to  be  dealt  with  by  that  Court  exclusively. 

See  remarks  of  Collins,  J.,  in  Greenwood,  235,  where  the  Court 
would  not  trouble  to  determine  the  amount  of  rebate  technically  due, 
"  feeling  assured  that  whatever  might  be  the  amount  which  they 
should  ascertain  to  lie  due  to  be  struck  out  of  the  rate  would  be 
inini'Mliately  and  properly  added  on  again  as  dock  i-hai 

For  '  ra  of  the   Hallway  Commission  on  the  charge  for 

collection  and  delivery,  see  Kempson,  232,  also  Berry,  231,  where  and 
charges  above  the  maximum  were  claimed  to  be  justified  by  a 

_re  of  7«.  Crf.  for   London  cartage,  which   the  Commissioners 
reduced  to  3#.  Sd. 

.is  held  in  1869  that  th-  ting  of  railway  waggons  rieanilnR 

under  the  orders  of  th«    I'rivv  Council  could  not  be  made  a  charge  w 
against  a  trader,  \s  h.  service  was  rendered  before  or  after 

veyance  (Cox,  223). 

•  mode  of  ralruiatin^  (he  allowance  to  be  made  to  traders  Tr^*|"^ 
aggons  was  discussed  in  Salt  Union,  243. 
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CHAPTER  XII. 

SERVICES  AT  SIDINGS — STATION  EEBATES. 

THE  claim  of  the  companies  to  be  allowed  a  sum  for  services 
rendered,  "  at  or  in  connection  with  sidings,"  gives  rise  to  a  series 
of  questions  more  complicated,  perhaps,  and  difficult  than  those 
arising  under  any  other  provision  of  the  Traffic  Acts.  Whether 
any  given  service  is  due  to  be  charged  for  at  all  depends  upon 
the  question  as  to  whether  it  is  included  under  any  other  head 
of  charge,  and  in  respect  of  each  separate  case  opinions  differ  as 
widely  as  upon  every  other  incident  of  the  law  of  railway  traffic. 

The  simplest  form  in  which  the  question  can  arise  is  when  the 
siding  is  at  some  distance  from  a  station,  so  that  the  traffic  can  be 
directly  delivered  without  any  process  of  station  shunting,  but 
some  services  are  rendered  in  respect  of  which  the  company 
desire  to  make  an  addition  to  their  maximum  conveyance  rates, 
stopping  of  It  has  been  claimed  that  the  mere  act  of  stopping  a  train  in 

itself  gives  rise  to  a  right  of  charge  as  being  of  the  nature  of  a 
service  rendered  (Cowan,  239  and  240).  Although  the  detention 
might  of  itself  amount  to  some  five  minutes  only,  yet  in  the 
process  of  slackening  speed  and  bringing  a  goods  train  to  a  stand- 
still, and  again  in  getting  up  speed  once  more,  a  full  quarter  of  an 
hour  might  be  lost  in  the  running.  It  was  held  by  the  Railway 
Commission  that  such  loss  of  time  was  not  chargeable  against  the 
siding  owner,  but  was  an  incident  of  the  delivery  which  the 
carrier  was  bound  to  make.  If  the  construction  of  the  siding  was 
of  a  nature  to  make  more  shunting  than  usual  necessary,  the  extra 
time  spent  was  to  be  paid  for.  In  Cowan's  case  the  time  esti- 
mated as  reasonable  was  four  minutes,  and  it  was  ordered  that 
any  excess  should  be  paid  for  at  the  rate  of  7s.  per  hour. 

The  company,  being  dissatisfied  with  this  award,  declined  to 
stop  at  all,  and  proceeded  to  carry  the  traffic  to  the  nearest  station, 
a  quarter  of  a  mile  further  on.  They  suggested  that  the  siding 
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owners  should  fetch  it  thence  by  their  own  locomotives,  when  they 

would  charge  2rf.  per  ton  for  the  use  of  the  railway,  or  they  them- 

ould  deliver  at  an  inclusive  charge  of  '3d.  per  ton.     The 

]  Jail  way  Commissioners,  sitting  in  Scotland,  without  deciding  that 

railway  companies  were  bound  to  stop  their  trains  at  a  private 

si 'ling  under   all   circumstances,  held    that   it  was  a  reasonable 

facility  to  do  so  in  the  particular  instance,  since  the  practice  had 

been  continued  voluntarily  for  over  ten  years,  and  what  had  been 

without  difficulty  or  objection  for  so  long  a  time  must,  of 

•essity,  be  so  considered. 

On  appeal  to  the  Court   of  Session,  it   was   decided  by   the 
rity  of  the  Court  that  a  siding  owner  has  neither  statutory 
nor  common  law  right  to  require  a  railway  company  to  accept  or 
•deliver  traffic  at  his  siding,  that  the  Railway  Commissioners  were 
ILJ  in  treating  delivery  at  a  siding  as  being  "a  reasonable 
facility  for  the  reception  of  traffic,"  within  the  meaning  of  section 
'1  that  consequently  neither  that  Court  nor  any  other  had  any 
-diction  in  such  a  matter.     There  is  no  direct  appeal  to  tin- 
House  of  Lords,  and  it  would  seem  that  this  must  remain  the 
law  in  Scotland  until  a  contrary  decision  shall  have  been  given 
by  the  Court  of  Appeal  in  England  or  Ireland,  and  the  House 
of  Lords  shall  thereupon  determine  which  of  the  conflicting  de- 
ns is  eventually  to  prevail     In  view  of  the   wide-ivadi 
'•rtance  of  this  decision,  an  extended  summary  of  the  jiul.u- 

iven  in  the  Digest  (Cowan,  240). 

In  Salt  Union,  241,  the   time   necessarily  occupied  in  shunt- 

Hc  on  to  the  sidings   was  treated  as  an   incident  of 

eyance.     For  mutual  convenience  a  considerable  portion  of 

vork  which  nii^ht  have  been  performed  upon  tin-  railway  was 

upon  tin    M« ling,  and,  as  in  Cowan's  case,  it  was  agreed  to 

nate  tin-  time  strictly  necessary,  and  to  charge  at  the  rate  of 

.;ir  f«»r  tin-  reman 

to  problem-  have  to  be  solved  when  a  trader  has 
ite  sidin-  forming  a  put,  more  or  less,  of  the  general  goods 
"•ii instances,  the  trader  would  be  charged 
il  station  rate,  and  on  his  claiming  a  rebate  on  the  Around 
and  service  terminals  have  not  to"  !<•<!  t'«»r  1 

would  r..untrHaim  that   thu  services  rendered  at  or 
with  liis  Hdiius  are  of  equal  or  greater  value. 

practice  of  the  cc  •**+ 

v  agreements.     They  would  <  1  early  be  entitled  to  do  P- 
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all  cases  where  the  siding  owner  would  not  have  a  statutory  right 
to  form  the  desired  connection,  and  in  the  frequent  instances 
where  there  is  some  interchange  of  property  the  agreement  would 
be  in  perpetuity.  Before  the  claim  of  the  companies  to  make  a 
separate  charge  as  for  a  station  terminal  was  advanced,  the  con- 
struction of  a  private  siding  was  regarded  rather  as  a  concession  to 
the  trader  than  as  an  advantage  to  the  railway  company,  and  many 
of  the  siding  agreements  contain  mutual  covenants  that  the  rates 
of  the  nearest  station  shall  be  charged  and  paid.  Now  that 
station  rates  obviously  include  a  charge  for  a  station  terminal, 
and  that  a  station  terminal  is  not  to  be  paid  at  a  private 
siding,  it  becomes  difficult  for  a  Court  to  determine  whether  a 
company  is  entitled  to  enforce  an  otherwise  illegal  charge  on  the 
ground  that  the  siding  owner  has  agreed  to  pay  it.  See,  too, 
another  aspect  of  the  same  point  in  the  chapter  on  Sidings 
Construction. 

In  Crompton,  246,  the  Court  did  not  construe  the  document 
before  them  as  an  undertaking  to  pay  station  to  station  rates  on 
traffic  from  siding  to  siding,  but  expressed  an  opinion  without 
deciding  the  point,  that  it  would  hardly  be  open  to  them  to  give 
relief  from  such  an  agreement  had  it  been  distinctly  entered  into. 

Composition          The  rates,  when  quoted  in  the  first  instance  by  the  railway 

of  siding  rate.  111  i      i   ^  •          *  ^  i  o 

company,  are  rarely  based  upon  a  calculation  of  how  much  one  of 

the  factors  of  the  rates  may  be  reduced ;  consequently,  when 
the  right  to  charge  a  station  terminal  is  challenged,  it  is  not 
always  obvious  whether  a  rate  includes  such  a  charge  or  not. 

See  Salt  Union,  242,  where  the  applicants  proposed  to  deduce 
the  conclusion  that  terminals  were  included  in  the  Class  C  salt 
rates,  by  comparing  them  with  the  Class  B  rates  of  adjoining 
stations.  The  Court  of  Appeal  seem  to  have  agreed  that  the 
Eailway  Commission  would  have  jurisdiction  to  determine  the 
rate  chargeable  when  station  and  service  terminals  were  replaced 
by  services  at  sidings,  but  in  the  instance  before  them  they 
thought  that  the  facts  assimilated  it  to  that  of  the  Birmingham 
Corporation,  237,  where  the  fact  found  was  that  the  rates  charged 
were  primd  facie  reasonable. 

In  Tennant,  244,  the  bulk  of  the  traffic  carried  was  siding, 
traffic,  and  it  was  explained  that  the  siding  rates  were  entered  in 
the  rate  books  as  applicable  to  the  stations  per  incuriam,  and 
that  no  appreciable  traffic  was  carried  at  them.  The  Court  was 
of  opinion  that  the  explanation  did  not  afford  sufficient  justification, 
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and  that  the  applicants  were  entitled  to  lower  rates  than  those 
quoted  in  the  station  rate  books. 

The  Birmingham  Corporation,  237,  were  unable  to  receive  the 
whole  of  their  traffic  as  it  was  tendered  to  them,  and  special  storage 
sidings  were  provided  in  order  to  accommodate  it  pending  reception. 
The  Court  found  that  the  Lawley  Street  Station  rate  was  not 
charged  as  such,  that  the  rate  charged  did  not  include  terminal 
ices,  and  that  the  special  services  rendered  were  of  more  value 
than  the  station  accommodation  at  Lawley  Street,  or  than  the 
amount  attributable  to  terminal  included  in  the  Lawley  Street 
rate. 

The  foregoing  instances  have  been  determined  upon  special 
features  peculiar  to  each.  In  other  cases,  and  in  other  parts  of  the 
previous  applications,  it  has  been  obligatory  to  examine  more 
closely  into  the  principles  which  underlie  the  definitions  of  con- 
veyance rates  and  station  and  service  terminals.  See  Pidcock, 
236  and  236.\,  Salt  Union,  242,  Cowan,  239,  Portway,  245,  Evans, 
238. 

In  these  cases,  as  Mr.  Justice  Collins  points  out,  there  is  a  Acoommoda- 
primd  facie   hardship   upon    the    companies   in   that,   rendering tl< 
ices  more  or  less  identical  with  those  provided  for  ordinary 
."U  traffic  and  at  a  cost  equivalent  or  sometimes  even  greater, 
the  precise  terms  of  the  Order  Confirmation  Acts  do  not  permit  of 
a  station   terminal   being   charged.      Where    the    siding    forms 
practically  a  part  of  the  station,  the  case  presents  itself  to  the 
anies  as  one  of  especially  unjust  hardship,  since  the  traffic 
ly  uses  the  station  much  as  does  that  of  other  traders,  while 
!»any  are  put  to  the  inconvenience  of  taking  it  or  fetching 
some  particular  spot  in  the  station,  often  at  some  very  con- 
siderable trouble.     For  the  comparatively  small  expense  of  con- 
th»-  siding,  tliu  own.-r  has  his  iratlic  14:11  hered  conveniently 
LB  hand,  whilst  nther  :  :iave  to  do  the  best  they  can  with 

ility  of  t]  ''ral  station  yard.     His  lordship 

the  charge  for  siding  services  should  compensate  : 
lea  for  the  loss  of  the  station  terminal.     Whether  this  will 
lly  be  so  in  all  cases  or  not  will  depend  upon  the  settle- 
stions  which  have  been  re^-mlrd  in  different  lights  in 
cases,  and  in  different  courts. 

main    j  .-rsy  have  reference  to  delivery, 

hailing  and  shnntini:,  signalling,  clerkage. 

re  is  but  lit i  ly  as  to  the  traders' 


118  THE   LAW   OF   RAILWAY   AXD   CANAL   TRAFFIC. 

Delivery  to  right  to  require  delivery  prior  to  the  enactment  of  the  present 
section.  Upon  the  question  as  to  what  was  really  covered  by  the 
maximum  conveyance  rate,  opinion,  both  expert  and  judicial, 
differed  as  widely  as  upon  every  other.  The  duty  of  the  company 
as  regards  the  nearest  allied  point,  the  duty  to  provide  a  station, 
was  litigated  at  great  length  in  the  cases  of  Hall  and  Sowerby, 
215,  216,  233.  The  view  of  the  traders,  as  supported  at  that  date 
by  that  of  the  Kailway  Commissioners,  was  that  a  station  was  the 
ordinary  and  legitimate  place  for  receiving  traffic  ;  it  was  the  duty 
of  the  company  to  provide  such  a  place,  and  the  legitimate  con- 
clusion from  that  view  would  be  that  of  the  Kailway  Com- 
missioners, who  held  that  conveyance  would  terminate  at  the 
station,  and  that  the  cost  of  delivery  from  the  station  to  the 
siding  would  properly  constitute  an  additional  charge  against 
the  trader.  The  Courts  took  the  contrary  view,  namely,  that  the 
obligation  to  provide  a  station  lay  theoretically  upon  the  trader. 
The  Board  of  Trade  and  Parliament  have  followed  this  view  in 
preparing  the  revised  maximum  schedules,  and  in  so  doing  they 
seem  to  have  accorded  to  the  trader  the  theoretical  right  to  use  his 
own  station. 

Before  the  passing  of  the  Act  of  1854,  there  would  be  no 
obligation  upon  a  railway  company  to  allow  any  user,  of  which 
they  disapproved,  of  a  station  provided,  according  to  the  theory 
of  the  Courts,  in  their  private  capacity  of  carriers ;  on  the  other 
hand,  a  condition  of  their  making  the  railway  for  the  use  of  the 
public  as  well  as  themselves,  was  that  embodied  in  section  76, 
Eailways  Clauses  Act,  1845,  whereby  adjoining  owners  were 
authorized  to  make  connections  with  the  companies'  lines  of  rail- 
way. Either  view,  that  of  the  Eailway  Commissioners  or  that  of 
the  Courts,  may  be  adopted  consistently  with  the  theory  underlying 
the  companies'  Special  Acts ;  it  is  submitted  that  a  combination  of 
the  two,  by  which  the  stations  are  treated  as  private  property 
beyond  the  scope  of  the  Acts,  while  the  companies  are  held  to  be 
under  no  obligation  to  receive  or  deliver  traffic  at  the  traders' 
junctions,  is  inconsistent  with  any  logical  interpretation  of  the 
companies'  statutory  obligations. 

In  Cowan,  240,  the  Eailway  Commission,  sitting  at  Edinburgh, 
declined  to  decide  the  point  of  principle  whether  a  company  could 
be  justified  in  refusing  to  stop  a  train  at  a  siding ;  they  required 
the  company  then  before  them  to  do  so  as  a  facility,  the  reasonable- 
ness of  which,  under  the  circumstances,  seemed  to  them  to  admit 
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of  no   argument,  but  the  Court  of  Session   thought   differently. 
See  remarks  at  commencement  of  this  chapter. 

In  Myers,  211,  the  issue  was  not  whether  the  South  Western 
Company  were  bound  to  interchange  traffic  at  Clapham  Junction, 
but  whether,  having  carried  it  on  to  Nine  Elms  and  brought  it 
back  again,  they  might  include  the  double  distance  in  computing 
their  mileage.  It  was  held  that  the  route  via  Nine  Elms  was 
reasonable,  and  that  the  mileage  might  be  charged.  It  was  not 
contended  there,  as  in  Cowan,  240,  that  Clapham  Junction  being 
the  destination  of  the  traffic  (so  far  as  the  London  and  South 
ern  Hail  way  were  concerned),  it  was  open  to  the  company 
to  carry  it  to  Nine  Elms,  and  then  to  allege  that  the  delivery  at 
Clapham  Junction  was  no  part  of  their  statutory  duty. 

If  the  right  not  to  deliver  is  established,  no  useful  purpose  is 

served  by  considering  whether  the  trader  would  have  any  possible 

rights  under  the  toll  clauses.     Any  rights  that  the  Statute  might 

him  in  theory  in  such  a  matter  would  be  altogether  nugatory 

in  practice.     (See  Powell  Duffryn,  303.) 

The  opposing  contentions  as  to  the  duty  of  delivery  are  renewed  Marsh:. nin- 
in  a  different  form  in  the  controversy  as  to  marshalling  and  shunt-  ai 

In  Pidcock,  236,  the  theoretical  question  was  complicated  by 

the  practical  difficulty  that  the  applicant's  siding  was  at  a  station, 

and,  indeed,  it  was  a  very  doubtful  point  whether  it  was  not  in 

reality  a  part  of  the  station,  within  the  meaning  of  the  definition 

of  the  Order  Confirmation  Acts.     The  Court  came   to   the  con- 

>n    that    it   was   not,  and   they  were   therefore   rei|uired   to 

pie  with  the  difficulties  consequent  upon  the  application  of 

statutes   to  a  case  not  specially  provided   for   by  them,  and   to 

trict  application  seemed  unsuitable.     The  argument. 

as  pressed  home  l.y  the  railway  c<»m].;my,  was  to  the  effect  that 

a  station   forms  no  part  of  the  <tatuti»ry  railway,  that  the  sid: 

owner,  who  had  by  a-recim-nt  connected  hi-  siding  Nvitli  the  station, 

!ly  connected   it  with   the   railway,  and   that   the 

.tory  duty  of  the  company  was  at  an  end  when  the  trucks 

containing  the  firm'-  tralHc  were  uncoupled  by  the  train  engine 

ed  upon  one  of  the  station  sidings.     When  this  wan  d<> 

i<;,  before  d.-li\.  ry  to  its  final  destination,  made  the  same 

use  of  the  station  accommodation  provided,  and  required  rnt 

more  marshalling  and    shunting  than  did    that  of  other   traders 

whose  trucks  could  tly  be  unloaded  exactly  where  they 

were  located  in  tin  I  .services  of  clerkage  and 
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the  like  were  the  same  in  both  cases.  In  reply,  the  traders'  counsel 
submitted  the  arguments  based  upon  the  scope  of  the  Order  Con- 
firmation Acts.  They  contended  first  for  the  views  which  were 
subsequently  adopted  by  the  Court  of  Appeal  in  Donellan,  250, 
and  the  House  of  Lords  in  Loseby  and  Carnley,  256,  that  the  Acts 
were  intended  to  provide  for  and  to  cover  every  charge  which 
could  possibly  be  made  by  railway  companies  in  connection  with 
the  conveyance  of  merchandise.  They  denied  that  the  service  of 
shunting  was  a  service  "rendered  at,  or  in  connection  with,  a 
siding,"  and  maintained  that  it  was  an  integral  portion  of  the 
service  of  conveyance,  and  covered  by  the  maximum  conveyance 
rate. 

The  case  of  the  trader  may  be  stated  to  be  that  the  Provisional 
Order  Acts,  read  consistently,  deal  first,  in  sections  2,  3,  and  4, 
with  every  service  which  is  absolutely  necessary  for  the  reception, 
conveyance,  and  delivery  of  traffic,  and  without  which  it  cannot 
possibly  be  complete.  Everything  essentially  necessary  to  the 
carriage  of  traffic  is  covered  by  the  rates  authorized  under  those 
definitions.  The  Acts  next  proceed  to  deal,  in  sections  5  to  8, 
with  matters  convenient,  but  not  essential,  and  such  as  it  is 
possible  for  a  trader  to  dispense  with.  The  services  being  thus 
divided  into  two  distinct  categories,  marshalling  and  shunting, 
being  absolutely  indispensable,  would  come  under  the  former 
category,  and  would  certainly  form  part  of  the  charge  either  for 
conveyance  or  station  terminal.  Whichever  it  may  be,  the  Act 
does  not  authorize  the  charge  in  respect  of  siding  traffic. 

It  cannot  be  said  that  any  definite  conclusion  has  been  arrived 
at  in  favour  of  one  or  other  of  these  views ;  the  Eailway  Com- 
mission, in  deciding  the  cases  brought  before  them,  have  been 
guided  by  practical  considerations,  and  in  different  cases  have 
leant  in  one  direction  more  than  another,  in  accordance  with  the 
actual  facts,  allowing  the  companies  three-quarters  of  the  station 
terminal  in  Pidcock,  236A,  one-half  in  Cowan,  239,  the  whole  in 
Portway,  245,  nothing  in  Kuntington,  245A,  and  one-quarter  in 
Evans,  238,  on  the  understanding  that  the  siding  owners  would  not 
order  traffic  forward  when  they  were  not  in  a  position  to  receive  it. 

In  arriving  at  the  above-mentioned  conclusions,  the  Court 
assumed  that  the  cost  of  marshalling  and  shunting  was  included 
in  the  charges  for  station  terminal.  It  is  quite  possible  that  had 
they  not  done  so  they  would  have  arrived  at  the  same  conclusion 
by  some  other  process,  but  it  seems  clear  that  the  assumption  is 
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the  opposite  of  what  was  intended,  either  by  the  Board  of  Trade 
or  by  Parliament. 

By  section  24  of  the  Railway  and  Canal  Traffic  Act,  1888,  the  Draft 
railway  companies  were  required  to  submit  drafts  of  Provisional 8chedule8- 
Orders  containing  a  statement  "  of  the  nature  and  amounts  of 
the  terminal  charges  proposed  to  be  authorized  in  respect  of  each 
class  of  traffic."  The  companies*  published  schedules,  as  amended 
by  the  Board  of  Trade  and  Parliament,  eventually  became  the 
Order  Confirmation  Acts  of  1891-2.  According  to  these  schedules, 
"  The  maximum  rates  for  conveyance  include,  (a)  the  charge  for 
conveying  merchandise  by  merchandise  train  along  the  railway ; 
(b)  the  provision  of  trucks,  except,"  etc.  To  this  Parliament  has 
added,  "  and  every  other  expense  incidental  to  such  conveyance 
not  hereinafter  provided  for." 

The  companies'  definition  of  a  station  terminal  was  as  follows : 
Maximum  station  terminals  include  the  charge  for  accommoda- 
tion (exclusive  of  coal  drops)  at  terminal  stations  provided  by  the 
company  for  dealing  with  merchandise  as  carriers  thereof,  before 
i  ter  conveyance,  with  tJie  following  services  and  expenses,  namely : 
ral  charges  and  office  expenses  attributable  to  such  services 
as  arc  rendered  by  the  company  to  all  descriptions  of  merchandise 

'ties  incidental  to  tlic  business  of  a  carrier ; 
and  marxliallin'j  of  trucks ;  and  tlw  provision  of  engines, 
horses,  machinery  plant,  and  stores  used  in  the  services  referred  to  in 
this  subset  i 

In  the  authorized  Acts  the  words,  "and  for  the  duties  under- 
tlie  company  fur  which  no  other  provision  is  made  in  this 
schedule,"  are  substituted  for  those  in  italics. 

Under  the   head  of  special   diary's,  the  companies  claimed: 
modation    provided    by  the   company  at  or  in   con- 
not    belonging    to    tin;   company,  and   the 
delivery  or  reception  of  traffic  to  and  from  such  sidings." 

ill  be  seen  that  tin1  words  in  italics  have  been  omitted,  and 
"accommodation  j.nividnl  "  is  altered  into  "services  rendered." 

t  ot    tin;  com  1 1  before  the  Railway 

Commission  is  t<  v  amendments  as  verbal 

ml  to  restore  the  altered  s<  h. dnles  to  th<- 

nally  drafted. 

; .  i  i  1  way  company  to  be  paid  for  such  services  as  jSSi 
•  1.  livery  to  a  us  <,t  the  companies'  Special 

,  was  discussed  by  th<*  House  of  Lords  in  Gidlow's  cases  (224 
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and  225).  The  "  special  case  "  having  found  that  no  service  was- 
rendered  beyond  that  of  taking  trucks  in  and  out  of  the  sidings, 
Earl  Cairns  said,  "I  read  this  as  negativing  any  service  which 
could  come  within  the  exception  of  the  section,"  and  the  House  of 
Lords  held  that  such  services  "  were  only  those  inevitable  to  the 
business  of  the  company,  and  without  which  that  business  could 
not  be  carried  on,  so  that  they  could  not  be  called  special 
services." 

See  also  Watkinson,  357,  for  the  opinion  of  the  Eailway  Com- 
mission as  constituted  in  1877,  as  to  what  was  incidental  to  con- 
veyance ;  subject  to  the  traffic  being  presented  in  a  reasonable 
manner,  the  Eailway  Commission  were  of  opinion  that  the  railway 
company  were  bound  to  receive  it  and  forward  it  for  the  mileage 
rate,  and  they  specially  reported  their  views  on  this  point  to 
Parliament.  See  4th  Eeport,  page  2.  Also  Neston,  229 :  "  We 
do  not  think  a  marshalling  by  the  companies  in  their  own  railway 
station  and  on  their  own  siding  is  a  service  for  which  they  can 
charge  a  terminal ;  it  seems  to  us  to  be  incidental  to  conveyance, 
and  to  be  paid  for  in  the  mileage  rate." 

When  quoting  these  views,  however,  it  is  but  right  to  point  out 
that  the  Law  Courts  did  not  take  the  same  view  as  the  Eailway 
Commissioners  as  to  what  was  included  in  the  mileage  rate. 

In  Sowerby,  233,  the  Court  of  Appeal  laid  down  a  rule  for  the 
allocation  of  services  to  "  conveyance  "  or  "  station  "  respectively. 
The  terminal  work  would  fall  to  the  duty  of  the  hypothetical 
carrier ;  what  would  not  be  his  duty  would  be  covered  by  the  con- 
veyance rate.  Presumably  the  carrier's  duty  ceases  when  he 
tenders  his  truck-load  of  traffic  to  the  railway  company,  and  it 
would  be  no  part  of  his  obligation  to  move  it  about  the  premises 
of  the  company  according  as  to  whether  one  siding  or  another 
might  be  more  convenient  for  the  purposes  of  the  moment.  See 
Gidlow,  225,  where  the  House  of  Lords  held  that  delivery  to  a 
siding,  though  involving  some  difficulty,  did  not  warrant  any 
additional  charge ;  and  also  Dunkirk,  226,  where  the  Eailway  Com- 
mission held  themselves  bound  by  that  decision. 

Signalling.  It  seems  reasonable,  and,  further,  it  seems  to  give  rise  to  no 

dispute,  that  the  cost  of  such  signalling  as  is  necessitated  by  the 
junction  of  the  siding  with  the  main  line  should  be  borne  by 
the  owner  (Dunkirk,  226).  The  difficulty  consists  in  applying 
the  principle  to  the  facts  of  practice.  See  Rhymney  Railway,  234. 

In  Woodruff,  230,  it  was  held  that,  when  once  the  siding  was 
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constructed,  any  improvement  required  by  the  Board  of  Trade  in 
signalling  was  to  be  effected  at  the  cost  of  the  company.     And 
so  in  Salt  Union,  241,  the  conversion  of  a  mineral  line  into  one  for 
•nveyance  of  passengers  involved  the  construction  of  expensive 
interlocking  apparatus  which  the  Railway  Commissioners  did  not 
consider  chargeable  upon  the  trader.     In  Portway,  245,  the  signal- 
would  not  have  been  necessary  if  there  had  been  no  passenger 
traffic,  or  if  there  had  been  no  siding.     The  expenses  were  ordered 
to  be  divided  in  proportion  to  the  use  of  the  respective  levers. 

Before  the  passing  of  the  Order  Confirmation  Acts,  the  Railway  <  i,  rkage. 
missioners   held   that   "invoicing  is   an   expense  which  tin- 
companies  must  necessarily  incur  for  the  purpose  of  conducting 
their  own  business,  and  is  clearly,  we  think,  an  expense  incidental 
to  conveyance"  (Neston,  229). 

In  Salt  Union,  241,  it  was  held  part  of  a  station  terminal,  ;i-> 

also  in  Portway,  245,  where  it  was  valued  at  30  per  cent,  of  the 

total  station  expenses.     This  was  on  a  small  branch  line,  and  it 

would  appear  that  some  portion  of  the  expenses  of  the  general  stall' 

aixed  up  with  that  of  the  station  pure  and  simple. 
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CHAPTER  XIII. 

SIDING  RENT. 

BY  section  5  of  the  Order  Confirmation  Acts,  subsection  4,  the 
companies  are  authorized  to  make  charges  for  the  occupation  of 
any  accommodation  .  .  .  beyond  such  period  as  shall  be  reasonably 
necessary  for  the  consignee  to  take  delivery  thereof,  and  for  services 
rendered  in  connection  with  such  use  and  occupation. 

Alteration  of         In  the  year  1895,  the  companies  mainly  interested  in  the  carriage 

^Jl°fin        of  coal  determined  to  revise  their  method  of  making  charges  for 

1895.  the   standing  room   occupied    by   the    coal-merchants'   unloaded 

waggons,  and  thenceforward  to  enforce  strictly  the  charges  as  they 

accrued  due. 

The  case,  as  represented  by  the  companies,  was  that  the  former 
concession,  made  by  way  of  averaging  the  use  of  their  sidings,  was 
deliberately  and  systematically  abused  by  the  coal-merchants,  who 
arranged  to  deliver  coal  to  their  customers  direct  from  trucks 
standing  on  the  companies'  sidings,  and  kept  their  trucks  so 
standing,  in  consequence,  for  longer  than  was  reasonably  necessary 
for  the  discharge  of  their  contents.  Prior  to  1895,  the  companies 
allowed  four  days'  standage  free  of  charge,  and,  moreover,  they 
allowed  the  prompt  discharge  of  one  waggon  to  be  set  off  against 
the  detention  of  another,  charging  only  on  the  balance  of  the 
monthly  total  when  the  detentions  as  a  whole  exceeded  the  full 
allowance  of  time  calculated  on  every  waggon.  Thus,  on  a  con- 
signment of,  say  30  tons  in  four  waggons,  the  contents  of  two 
waggons  would  probably  be  required  for  orders  in  hand,  and  two 
waggons  would  consequently  be  discharged  forthwith,  leaving  the 
merchant  free  to  detain  the  other  two  waggons  for  seven  days  each 
if  it  suited  him.  The  Midland  Company,  in  their  formal  answer 
to  the  Railway  Commission,  alleged  that  the  coal-merchants  had 
gradually  developed  this  method  of  using  railway  waggons  for 
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stores  until  it  had  become  exceedingly  onerous  to  the  companies, 
an  el  had  resulted  in  congesting  the  goods  stations  in  the  large 
towns  to  a  very  serious  extent.  The  system,  as  expanded  to  its 
existing  dimensions,  was  especially  hurtful  to  the  Midland  Com- 
pany, who  had  tried  the  experiment  of  purchasing  the  coal-owners' 
private  waggons,  and  who  conveyed  a  much  larger  proportion  of 
their  coal  traffic  in  railway  waggons  than  was  the  case  with 
competing  railway  companies.  The  companies  generally  did  not 
to  enforce  the  charge  of  3s.  per  diem  after  24  hours  as 
demurrage  on  waggons,  being  content  with  6d.  per  diem  after 
4  days  for  standing  room,  and  consequently  the  Midland  Com- 
pany was  practically  compelled  to  forego  demurrage  on  their  own 

gons.  When,  therefore,  a  trader,  as  frequently  happened, 
required  to  discharge  one  of  two  waggons,  and  to  detain  the  other, 
it  was  his  own  waggon  which  was  released,  and  the  railway 
company's  which  was  kept  under  load. 

The  Midland  Company  disclaimed  any  intention  of  raising  an 
indirect  revenue  by  enforcing  a  charge  for  standage,  and  they 
contended  that  the  true  light  in  which  to  look  at  the  matter  was 
that  there  was  no  alteration  in  charge  at  all,  but  that  a  voluntary 

xation  of  system  conceded  to  the  merchants  had  been  with- 
drawn owing  to  the  strain  intentionally  put  upon  it  to  the  companies' 

merchants  had  no  claim  to  the  continuance  of  a  system 
which  had  been  found  to  work  badly,  but  if  they  had,  the  reduction 
in  charge,  from  Is.  per  diem  to  6^.,  was  ample  to  meet  it. 

The  coal  merchants  did  not  accept  this  explanation  of  the 
altered  charges. 

The  difference  in  opinion  has  resulted  in  a  mass  of  litigation, 
such,  as  between  railway  companies  and  customers,  has  probably 
been  unequall-.l  series  of  struggles  between  the 

way  companies  and  the  carriers. 

legal  information   to  be   drrivol   from  a  con- 
ration  of  it,  but  a  short  statement  of  the  effect  of  tin-  principal 
oedings  may  be  found  to  be  of  interest.    The  different  coal 
its'  associations  formed  themselves  into  a  body  designated 
as  The  Manchester  and  Northern  Counties'  Federal  <  'oal 

lers*  Associations,  with  the  object  of  testing  the  legality  of  the 
red  charge.     They  formulated  an  application  to  the  Kailway 
sion,  complaining  of  indm-rt  in-  rease  of  rates.    An  asao- 
.iders  is  unavoidably  a  slow-moving  body,  and  in  the 
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mean  time  two  cases,  in  which  the  merchant  had  no  legal  adviser, 
were  heard  by  the  Eailway  Commission. 

In  Wildman,  252,  the  Court  yielded  to  argument  on  behalf  of 
the  companies  that  they  had  no  jurisdiction  over  the  matters  of 
section  5,  and  in  Sills,  253,  the  Court,  appointed  arbitrators  by 
the  Board  of  Trade,  found  the  charge  made  to  be  reasonable. 
The  Court,  however,  notwithstanding  these  decisions,  heard  the 
Manchester  case  of  the  Manchester,  &c,,  Federation  against  the  Midland  Rail- 
F^ecteration  v.  Wfty  Company,  251,  the  pleadings  in  which  are  set  out  infra  at 
page  342,  and  the  gist  of  which  is  given  above.  It  will  be  seen 
that  the  clefts,  distinctly  raise  the  issue  that  the  altered  charge  did 
not  result  of  necessity  in  an  increased  payment,  and  they  state, 
"  At  many  important  stations  the  aggregate  monthly  charge  for 
siding  rent  was  considerably  less  in  1895  than  in  1894."  The  appli- 
cants relied  upon  their  assumption  that  the  Court  would  naturally 
come  to  the  conclusion  that  the  general  fact  was  not  so  on  the  mere 
consideration  that  the  Federation  thought  it  worth  while  to  launch 
the  application,  and  they  came  unprepared  with  any  detailed 
evidence  to  satisfy  the  Court  that  an  increase  of  charge  was  really 
involved,  and  with  nothing  whatever  to  show  the  comparative 
extent  of  it.  The  Court,  without  calling  upon  the  defts.  to  show 
that  the  increase  was  reasonable,  dismissed  the  application  upon 
the  ground  that  the  applicants  had  made  out  no  prima  facie  case 
of  increase  requiring  to  be  justified. 

Manchester  The  Federation  next  filed  a  second  application,  in  this  instance 

L.  &  Y.R.  '  against  the  Lancashire  and  Yorkshire  Eailway  Company,  and  they 
presented  to  the  Court  a  vast  mass  of  statistical  evidence,  showing 
the  effect  of  the  altered  method  when  coupled  even  with  a  de- 
creased rate  of  charge.  But  this  application  was  destined  to  more 
complete  failure  than  the  preceding  one,  for  the  defts.  had  made 
no  charge  at  all  for  siding  rent  prior  to  1895,  and,  since  the  Court 
were  not  called  upon  to  decide  upon  the  reasonableness  of  the 
charge,  the  applicants  had  to  maintain  the  position  that  no  new 
charge  could  possibly  be  reasonable,  though  authorized  by  the 
revised  schedules,  however  reasonable  in  itself  and  under  circum- 
stances however  extreme.  If  under  any  circumstances  it  would  be 
proper  for  the  Lancashire  and  Yorkshire  Railway  Company  to 
make  charges  for  unnecessary  use  of  their  sidings,  the  application 
could  not  be  other  than  dismissed,  as  in  fact  it  was. 

Jurisdiction          Meantime    the    Midland    Company,    armed    with    the    three 
•Courts0  ^       decisions   in  their  favour,  instituted  proceedings  in   the  County 
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Courts  for  the  recovery  of  the  siding  rent  charges  withheld  by  the 

rs,  and  the   County  Court  Judges  in   the  great  majority  of 

cases  held  that  the  matter  was  within  their  jurisdiction,  and  that 

barges  were  reasonable.     Hence  appeals  to  the   Divisional 

:he  Court  of  Appeal,  and  the  House  of  Lords  in  the  cases 

of  Haigh.    249  ;    McKay,  248  ;    Donellan,    250 ;    Billington,   250 ; 

Loseby,  256,  mentioned  supra,  and  others. 

aiiltaneously  with  these  interminable  proceedings  the  Board  Arbitration 

appointed   Major-General    Hutchinson,   with    Mr.    11. 

Tindal  Atkinson  as  legal  assessor,  to  decide  as  arbitrator  upon  the 

reasonableness  of  the  charges  as  made  at  Leicester  and  elsewhere. 

1  as  to  the  extent  of  his  jurisdiction  went  also  to  the 

House  of  Lords,  and  finally  his  award  was  that  the  time  allowed 

was  a  reasonable  time,  but  that  the  charge  of  6d.  should  gradually 

be  reduced  from  6d.  for  the  first  day  to  3d.  for  later  ones.     Not 

content    with   this   decision   the   Federation    took    the    case   of 

Sheffield   merchants   before   the  Railway    Commissioners   as 

arbitrators,  who  found  the  charge  proposed  by  the  companies  to  be 

reasonable    (see     Sheffield   Traders,    254).     The   Federation   came 

once  more  before  the  Court  (Derby   Traders,  255),  alleging   that 

ircumstances  of  Derby  were  different;  but  although  the  Court 

appear  to  have  thought  that  to  some  extent  they  might  be  so,  yet 

:es>ed  the  opinion  that  a  small  charge  like  the  one  in 

which  was  imposed  with  the  view  of  regulating  traffic  and 

not  with  the  intention  of  raising  revenue,  ought  not  to  be  scruti- 

!   too  closely.      It  was  more  to  the  interest  of  the    traders 

•hat  a  small   average    sum,  sucli  as    (jd.t    should   be 

named  a-  Me  to  the  great  majority  of  cases  rather  than  that 

1    woikini:   <>f   all    station-;    throughout    tin-    cou:. 
:;ld  each  have  t«»  U-  investigated  in  a  separate  arbitration. 
It  should   be   mentioned  that  throughout   tin-  whole  of  this 
ssively  costly  litigation  the  coal  owners  were  in  alliance  with 
panics,  and  objected  ;is  ^tnmgly  to  the  detention 
waggons  as  did  the  railway  < •onij-nnies  to  the  congestion 
; -remises.     In  making  the  charges  <>l  vay 

schedules  for  the  use  of  their  waggons,  the  colliery  «.\\  mrs  submitted 
schedule  was  calculated   upon  :m   ordinary  UMT,  and   WSJ 
f   it   was  supposed  to  cover  the  extreme  detentions 
med  to  be  permisMi  ].-  under  an  averse  charge  for  siding  rent. 


128 


THE   LAW   OF   KAILWAY  AND   CANAL   TRAFFIC. 


Powers  of 


at  common 
law. 


Comyn's 
Digest. 


CHAPTER  XIV. 

BYE-LAWS,  REGULATIONS,  AND  CONDITIONS. 

THE  power  of  such  a  corporation  as  a  railway  or  canal  company  to 
make  bye-laws,  or  regulations  relating  to  the  conduct  of  their 
business,  is  a  right  inherent  to  them  at  common  law.  The  scope 
of  their  authority  so  to  do,  is  indicated  by  the  following  extracts 
from  Comyn's  Digest. 

TITLE  "BYE-LAWS." 

Every  bye-law  must  be  legi,jidei,  rationi,  consona. 

NOTE. — Corporation  by  charter  cannot  make  bye-laws  inconsistent 
with  the  intention  or  counteracting  the  directions  of  their  charter 
(4  Burr.  2204). 

And  if  it  be  lawful  and  reasonable,  it  will  be  good, 
though  it  be  not  confirmed  or  allowed  according  to  the 
Statute  19,  Hen.  7.  7. 

C.    What  shall  not  be  a  good  bye-law  ? 

C6.  If  it  be  unreasonable. 

So  a  bye-law,  not  reasonable  in  any  respect,  will 
be  void. 

So  a  bye-law,  not  good,  shall  not  be  allowed,  because 
it  is  approved  according  to  the  Statute  19,  Hen.  7.  7., 
K.  11  Co.  54.  b. 

C7.  A  bye-law,  void  in  part  is  void  for  the  whole. 

A  bye-law,  being  entire,  if  it  be  unreasonable  in  any 
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particular,  shall  be  void  for  the  whole  :  as,  if  the  penalty  Oo 


unreasonable. 

••:.  —  A  bye-law  may  be  good  in  part  and  bad  in  part,  provided 
\\  o  parts  are  entire  and  distinct  from  each  other  (8  T.  R.  356). 

Or  to  be  levied  by  imprisonment,  sale,  etc. 
Or  to  be  levied  by  distress  and  sale  :  it  will  not  be 
•d  for  the  distress  (R  2.  Vent.  183). 

XOTI:.—  AVheiv  a  power  is  given  by  the  authority  (whether  statute 
or  charter)  creating  the  corporation,  to  inflict  one  specific  punishment, 

are  precluded  from  inflicting  any  other.  Corporations  created  by 
A-  1  of  Parliament  are  upon  a  footing,  and  no  more,  with  those  created 
l>y  charter.  Neither,  nor  without  an  express  power  given  to  them,  can 

:nake  bye-laws  to  incur  a  forfeiture  (1  T.  R.  118). 

The  means  used  for  compelling  payment  of  a  penalty 
inflicU'd  by  a.  bye-law  must  be  such  as  are  usual  and 

•liable.  If  the  usage  is  silent,  an  action  is  the  only 
remedy. 

D.    \\'1mt  n  medy  *JtaU  IH>.  allowed  upon  a  by<'-l<tii'? 

Dl.   P>\  d.'bt,  etc. 

A  l>vr-la\v  may  <>nact  a  penalty  to  be  recovered  by 
drbt,  etc. 

So,  if  the  by«'-la\v  does  not  mention  how  the  penalty 
-hall  Ix-  recovered,  debt  lies  upon  it. 

A'.    \Vhatnot? 


Kl  .   l*y 

I  Jut  a  l»yt-la\v,  that   the  party,  unless  he  obey,  shall  !••• 
'nipris«-n.  •«!,  La  \«»i'L  1>«  ing  contrary  to  Magua  Charta. 

that  he  shall    fnri'.-ii    forty  shillings,  and    for  non- 
inent  shall  be  imprisonei  1  . 

.  By  sale,  etc. 

So  a  b\  thai  a  penalty  be  levied  by  distress  and 

of  the  goods  of  the  offender,  is  void. 

Special  Acts  of  railway  and  canal  companies  prior  to  1845 
lorizing  the  making  u  rcement  of 
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bye-laws.  Since  1845,  railway  bye-laws  would  be  governed  by 
the  provisions  of  the  Eailways  Clauses  Act,  1845,  canal  bye-laws 
by  those  of  the  Eailway  and  Canal  Traffic  Act,  1888. 

By  section  103  of  the  1845  Act,  three  offences  are  made  liable 
to  a  penalty  not  exceeding  40s. 

Travelling  without  previous  payment  of  fare,  with  intent  to 
avoid  payment  thereof ; 

Proceeding,  knowingly  and  wilfully,  beyond  the  distance  paid 
for,  with  intent  to  avoid  payment  for  the  additional  distance ; 

Knowingly  and  wilfully  refusing  to  quit  the  carriage  on  arrival 
at  the  destination  paid  for. 

By  section  104,  "  Parties  practising  frauds  may  be  detained 
and  taken  before  justice."  So  says  the  marginal  note  ;  but  the 
words  of  the  section  relate  only  to  the  offences  mentioned  in  the 
preceding  enactment.  Section  105  relates  to  dangerous  goods. 
These  are  defined  to  be,  aqua  foriis,  oil  of  vitriol,  gunpowder, 
lucifer  matches,  or  any  other  goods  which,  in  the  judgment  of  the 
company,  may  be  of  a  dangerous  character. 

The  first  clause  of  the  section  enacts  that  no  person  shall 
be  entitled  to  carry,  nor  to  require  the  company  to  carry,  any  such 
goods. 

A  penalty  of  £20  is  imposed  on  persons  sending  such  goods 
without  distinctly  marking  their  nature  on  the  package  containing 
them,  or  otherwise  giving  notice  in  writing  to  the  company's 
servants. 

The  company  may  refuse  to  accept  any  parcel  which  they  may 
suspect  to  be  of  a  dangerous  character,  or  they  may  require  the 
same  to  be  opened  to  ascertain  the  fact. 

Bye-laws  The  foregoing  statutory  enactments  are  not  in  themselves  bye- 

authorized      ,  m,  ,     ,    ,  ,  „  .   ,     , 

by  Statute,      laws.     The  practice  adopted  by  many  companies  of  introducing 

the  subject-matter  of  them  into  their  bye-laws,  exposes  them  to 
considerable  technical  difficulty.  If  the  bye-law  goes  beyond  the 
statute  in  any  direction  it  becomes  illegal  and  void  as  "  repugnant 
to  law."  Bye-laws  are  liable  to  transgress  the  limits  of  the  statutory 
enactment  by  extending  the  nature  of  the  offences  as  defined,  by 
omitting  to  make  the  offence  depend  upon  wilful  intention,  and  by 
varying,  and  hence  by  possibly  increasing,  the  amount  of  penalty. 
The  penalty  fixed  by  statute  is  not  a  penalty  of  40s.,  but,  reading 
the  different  sections  together,  a  penalty  of  such  a  sum,  not 
exceeding  40s.,  as  the  justices  may  think  fit  to  inflict.  If  the  bye- 
laws  should  be  carefully  drawn  upon  this  point,  many  of  them  err 
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by  imposing,  under  certain   circumstances,  either   another   or   a 
further  penalty,  for  example,  the  amount  of  the  fare  for  the  distance 
from  the  station  of  departure  of  the  train.     Such  a  claim  may  be 
;p  by  means  of  "regulations"  enforceable  by  contract  or  other- 
.  but  the  insertion  of  it  as  an  integral  portion  of  a  bye-law 
Ives  the  companies  in  a  two-fold  risk.     When  they  take  steps 
.f«>rce  the  unobjectionable  portion  of  the  bye-law,  they  incur 
the  risk  of  having  it  held  that  the  penalty  referred  to  is  repugnant 
to    law,   and  that,   since    the    bye-law  is    one    and    indivisible, 
A  hole  is  void  and  every  step  taken  under  it  is  invalid  and 
illegal.     A  more  serious  risk  arises  when  a  zealous  official  of  the 
company  endeavours  to  enforce  it  by  detaining   a  passenger  or 
giving  him  into  custody.     Some  part  of  the  risk  mentioned  would 
:  voided   were   the   companies   to   make   some   four   or   more 
rate  bye-laws  to  cover  the  half  a  dozen  distinct  cases  which 
are  now  frequently  treated  of  in  one  only.     If  the  wording  of  the 
bye-law  differs  from  that  of  the  statutes  it  may  quite  possibly  be  so 
•  1  rafted  as  to  contract  it,  but  even  if  the  result  remains  the  same 
bye-law  still   remains  subject   to  attack  (successful  or   un- 
successful, as  the  case  may  be)  as  a  bye-law  when  the  provisions 
of  the  Statute,  as  Statute,  are  unassailable. 

See  Dyson,  282,  where  one  objectionable  phrase  was  held  to 
invalidate  the  whole  bye-law;  and  when  the  company  contended 
that  the  prosecution  would  have  been  justifiable  under  the  Statute, 
it  was  pointed  out  that  the  fact  that  a  correct  course  of  procedure 
was  open  to  a  prosecutor  did  not  exonerate  him  from  liability  if 
he  adopted  an  incorrect  one  and  failed  in  consequence. 

sections  directly  relating  to  bye-laws  are  108-111.     They  Scope  of 
are  preceded  by  the  introductory  words:  "And  with  respect 

«.f  tin-  railway,  l.e  it  enacted  as  follows." 
i-ression  gives  colour  to  the  contention  that  the  wli 
group  of  sections  is  only   intended   to   have   effect  upon   tra 
ijht  by  other  persons  usin-  the  railway   by  means  of  tlirir 

See  remarks  of  Cockburn,  C..T.,  in  Saunders,  281,  where  the 

Lor<i  ^tice    points   out    that   some    of    the    bye-laws 

•rized  are  applicable  to  that  class  of  traffic  only  (such,  for 

uple,  as  a  bye-law  regulating  the  speed  upon  the  railway), 

while  none  are  distinctly  applicable  to  the  company's  own  trj«: 

exclusively.     The  remarks  of  the  Lord  <  ^tice  are  not  of 

re  of  a  judicial  opinion,  and  so  long  as  the  bye-laws  made 
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are  determined  to  be  reasonable,  it  is  not  probable  that  the  Courts 
will  scrutinize  too  closely  the  authority  for  making  and  enforcing 
them.  It  is  open  for  them  to  adopt  the  wider,  rather  than  the 
narrower,  interpretation  of  the  Act,  and  there  would  be  no  great 
strain  of  the  legislative  enactments  if  bye-laws  regulating  the 
traffic  of  outsiders  were  held  applicable  to  the  traffic  of  the  com- 
pany when  acting  in  the  capacity  of  carriers  themselves.  The 
importance  of  the  question  whether  a  given  bye-law  can  be  held 
to  be  authorized  by  the  sections  under  discussion,  or  whether  it  is 
based  upon  the  company's  right  at  common  law,  affects  the  pro- 
ceedings for  recovery  of  penalties.  In  the  one  case  the  infringe- 
ment of  the  bye-law  would  give  rise  to  an  action  to  recover  the 
amount  of  a  penalty ;  in  the  other  the  company  would  be  entitled 
to  have  recourse  to  criminal  procedure  in  order  to  obtain  the  in- 
fliction of  a  fine,  and,  in  the  case  of  non-payment,  of  imprisonment. 
The  form  of  the  enactment  is  that  by  section  108  it  is  made 
lawful  for  the  company  to  make  "  regulations  "  for  the  following 
purposes  : — 

"  For  regulating  the  mode  by  which  and  the  speed  at  which 

carriages  using  the  railway  are  to  be  moved  or  propelled  ; 
"  For  regulating  the  times  of  the  arrival  and  departure  of  any 

such  carriages ; 
"  For  regulating  the  loading  or  unloading  of  such  carriages,  and 

the  weights  which  they  are  respectively  to  carry ; 
"  For  regulating  the  receipt  and  delivery  of  goods  and  other 

things  which  are  to  be  conveyed  upon  such  carriages ; 
"  For  preventing  the  smoking  of  tobacco,  and  the  commission 
of  any  other  nuisance,  in  or  upon  such  carriages,  or  in  any 
of  the  stations  or  premises  occupied  by  the  company ; 
"And  generally  for  regulating  the  travelling  upon  or  using 

and  working  of  the  railway  : 

"  But  no  such  regulation  shall  authorize  the  closing  of  the  railway, 
or  prevent  the  passage  of  engines  or  carriages  on  the  railway,  at 
reasonable  times,  except  at  any  time  when  in  consequence  of  any 
of  the  works  being  out  of  repair,  or  from  any  other  sufficient 
cause,  it  shall  be  necessary  to  close  the  railway  or  any  part 
thereof." 

Section  109  provides  that  for  better  enforcing  the  observance 
of  such  regulations,  the  company  may  make  bye-laws,  not  repug- 
nant to  the  laws  of  the  United  Kingdom,  or  to  the  provisions  of 
this  or  the  Special  Act ;  "  and  any  person  offending  against  any 
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such  bye-law  shall  forfeit  for  every  such  offence  any  sum  not 
exceeding  five  pounds,  to  be  imposed  by  the  company  in  such 
bye-laws  as  a  penalty  for  any  such  offence." 

The  section  goes  on  to  enact  that,  if  the  infraction  or  non- 
observance  of  the  bye-law  or  regulation  be  attended  with  danger 
or  annoyance  to  the  public,  or  hindrance  to  the  company  in  the 
ul  use  of  the  railway,  it  shall  be  lawful  for  the  coin]. any 
summarily  to  interfere  to  obviate  or  remove  such  danger,  annoy- 
ance, or  hindrance. 

The  wording  of  these  long  sections  is  singularly  inappropriate 
for  the  purpose  of  authorizing  the  making  of  bye-laws  for  the 
eonduct  of  the  company's  own  traffic;  the  only  phrase  directly 
dealing  with  this  is  the  one  which  sums  up  the  purposes  of  section 
108,  and  gives  power  generally  to  regulate  the  "travelling  upon 
railway.'1 

But  although  a  precise  examination  of  the  language  of  the 

:«»ns  tends  rather  to  cast  doubt  upon  the  power  to  make  such 

bye-laws  as   those  which    have   most   frequently  been  called  in 

question,  still  it  must  be  borne  in  mind  that  the  sections  of  the 

5  Act  were  intended  to  represent  those  usually  inserted  in  the 

railway  Acts  of  the  period,  and  these  frequently,  if  not  usually 

Contained  clauses  more  stringent  than  the  bye-laws  as  approved 

aid  of  Trade.     The  approval  of  that  department  is  pre-  Approval  of 
•-1  by  tin-  Ivr-ulation  of  Railways  Act,  1840.    More  accurately  Trade, 
stated,  it  is  not  the  approval  of  the  Hoard,  but  the  n  on -expression 
"f  disapproval  fur  two  months,  which  makes  the  live-law  valid. 

of  the  section  refer,  not  merely  to  bye-l,iws  so 
i,  but  to  all  orders,  rules,  and  regulations  where  penali 
mposed  for  non-observance  on  persons  other  than  the  servants 
of  the  company. 

The  bye-laws,  as  originally  approved  by  the  Board  of  Ti  i  i 

at  page  372. 

lar  pro\  :h  regard  to  canal  bye-laws  are  prescribed 

by  section  40  of  the  Traffic  Act,  1888. 

I          t  be  noted  that,  alt  ho  bh  penal  prorifioM 

attached,  enforceable  by  an.-st   and    imprisonment,  may  not  be 
1,  there  may  be  nothing  to  prevent  the  same  provisions  hi 
i  to  be  good  as  "regulation    "  assented  to  h\ 
ti.-ket  referring  to  them  and  the  consequent  creation  of  a 
.Inch    would    be    rniur.  •  the 

its. 
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Thus,  while  it  was  held  that  a  given  bye-law  was  invalid  in 
Saunders,  281,  yet  the  forfeiture  of  the  ticket  paid  for  was  held  a 
binding  term  of  a  contract  in  Palmer,  293,  and  allowed  to  be  good 
by  a  Divisional  Court,  although  the  company  had  abandoned  that 
portion  of  their  claim. 

Sections  110  and  111  provide  for  the  publication  of  the  bye- 
laws,  copies  of  which  are  to  be  affixed  on  the  front,  or  other  con- 
spicuous part  of  every  wharf  or  station,  according  to  the  nature  of 
such  bye-laws  respectively,  and  so  as  to  give  public  notice  thereof 
to  the  parties  interested.  The  words,  "  wharf  or  station,"  mean, 
in  more  modern  language,  "goods  and  passenger  stations  and 
sidings." 

Sections  140-160  are  headed,  "Kecovery  of  damages  and 
penalties,"  and  are  introduced  by  the  words,  "  And  with  respect 
to  the  recovery  of  damages  not  specially  provided  for,  and  of 
penalties,  and  to  the  determination  of  any  other  matter  referred 
to  justices,  be  it  enacted  as  follows." 

Two  sections  are  of  general  importance.  Section  143  prescribes 
for  the  publication  of  short  particulars  of  the  several  offences  for 
which  any  penalty  is  imposed  by  this  or  the  Special  Act,  or  by 
any  bye-law  of  the  company,  at  the  principal  place  of  business  of 
the  company. 

Section  154  is  the  "transient  offenders"  clause.  It  authorizes 
the  seizure,  detention,  and  conveyance  before  a  magistrate  of  per- 
sons who  "  have  committed  any  offence  against  the  provisions  of 
this,  or  of  the  Special  Act,  and  whose  name  and  residence  shall  be 
unknown." 

Under  the  Eailways  Clauses  Act,  1863,  power  is  given  to  make 
bye-laws  regulating  the  traffic  on  steam-vessels. 

Section  32  assumes,  what  the  Courts  consider  doubtful,  that 
the  companies  have  power  to  regulate  their  own  traffic  by  means 
of  bye-laws,  and  it  provides  that  the  company  may  make  bye-laws 
in  relation  to  passengers,  animals,  and  goods  conveyed  in  or  upon 
the  steam  vessels,  and  may  enforce  the  observance  of  the  same  by 
penalties  in  the  same  manner  as  they  may  with  respect  to  passen- 
gers, animals,  and  goods  conveyed  upon  their  railway. 

The  peculiarity  of  the  legislation  relating  to  steam  vessels' 
traffic,  arising  from  the  difference  in  definition  of  steam  vessels  in 
the  different  Acts,  is  referred  to  in  the  remarks  upon  steam  vessels' 
traffic. 

The  definition  of  the  steam  vessels  which  form  the  subject- 
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matter  of  the  legislation  of  1863  is  so  contracted  that  it  is  quite 
possible  that  no  steam  vessels  are  running  which  could  be  brought 
within  the  definition. 

When  it  is  a  question  of  "  conditions  "  merely,  the  Court  have 
much  scruple  in  over-bearing  the  difficulty  (see  Doolan,  383). 
lint  penalties  and  criminal  prosecutions  may  not  be  dealt  with 
quite  so  lightly,  and  it  is  suggested  that  it  would  be  inexpedient 
for  companies  to  authorize  the  arrest  or  prosecution  of  offenders 
:ist  steam  vessels'  bye-laws  until  it  becomes  clear  that  statutory 
authority  exists  for  their  enforcement.     Should  the  point  be  un- 
certain, it  is  safer  to  claim  the  penalties  as  a  breach  of  contract 
through  the  County  Court. 

The  foregoing  pages  set  out  the  statutory  enactments  with  Enforcement 

»  bye -laws  and  matters  similar.  Various  difficulties  arise 
in  the  practical  working  of  them,  and  in  commenting  upon  these 
a  certain  amount  of  repetition  is  more  or  less  unavoidable. 

In  taking  steps  to  enforce  provisions  intended  to  protect  the 
interests  of  the  companies,  the  first  matter  for  consideration  is  the 
nature  of  the  authority  which  the  companies  claim  to  possess  for 
tliis  purpose.  In  certain  instances  the  authority  may  be  fourfold 
— express  statutory  enactment,  approved  and  valid  bye-law, 
reasonable  regulation,  and  agreed  condition. 

Under  a  statutory  enactment  imposing  penalties  in  case  of 

Mtion,  criminal  information  may  be  laid,  and  the  penalties 

I  before  magistrates,  under  the  Summary  Jurisdiction  Act, 

1879.    In  certain  sections  of  the  Act  of  1845  the  word  "  complaint        iMforma- 

is  used  in  connection  with  this  procedure,  whilst  in  the  Summary 

i"ii  Act,  1879,  tl  <sion  "complaint"  is  confined  to 

1   the  term  •' information"  is  applied  t<>  criminal 

Tin-  doubt*  «>f  a  police  magistrate  whether  the  remedies 

applicable  to  matters  of  "information"   could   be  exercised  as 

complaint"  of  the   Railways  Clauses  Acts  were  I 
to  be  unfounded  in  Paget,  283.    AVlu  n  "  in f..n nation"  is  laid  before 
magistrates,  a  guilty  knowledge  is  essential  to  the  commissioi 
offence,  even  though  the  Statute  should  omit  any  words  to  ihi- 

Act  us  non  facit  rcum  nisi  mcns  sit  rea.     Campbell.   I 
Barton,  263,  a  criminal  prosecution  fnr  sending  • 

section  similar  to  section  105  of  the  Railways  Clause* 
In  such  a  case,  w In;  termediate  carriers  were 

deceived  with  the  railway  company  by  t;  nal  con- 

Id  probably  have  no  def« 
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to  a  civil  action  for  the  £20  penalty,  as  also,  no  doubt,  for  any 
damages  arising,  but  criminal  proceedings,  apparently,  could  not 
be  instituted  against  anybody. 

It  is  not  open  to  a  prosecutor  to  institute  criminal  proceedings 
under  a  bye-law,  and  if  this  fails  him  to  claim  the  position  of  a 
civil  suitor  under  the  Statute  (Dyson,  282). 

By  section  108  the  Company  may  make  "  regulations ; "  by 
section  109  they  may  make  "  bye-laws  "  to  enforce  them. 

The  distinction  between  a  "regulation"  and  a  "bye-law,"  if 
there  is  any,  has  never  been  clearly  denned,  and  the  two  expressions 
have  been  used  in  recent  times  more  or  less  interchangeably. 

It  is  suggested  that  the  distinction  between  regulations  and 
bye-laws,  as  pointed  at  by  these  two  sections,  would  be  that  a 
regulation  conforming  to  Comyn's  description  of  a  "bye-law" 
might  be  made  by  any  public  or  semi-public  corporation.  The 
framers  may  attach  what  penalties  they  please  to  their  infringe- 
ment, and  in  an  action  in  a  Law  Court  they  may,  or  may  not, 
succeed  in  recovering  them.  A  bye-law  within  the  more  con- 
tracted i  meaning  of  the  railway  Acts  would  be  enforceable  by  fine 
or  imprisonment,  but  requires  to  be  made  under  the  distinct 
authority  of  Parliament. 

The  point  that  a  bye-law  not  authorized  by  Statute  cannot  be 
enforced  by  criminal  proceedings  was  taken  in  Young,  287,  but 
the  jury  thought  the  pltff.  had  acted  unreasonably,  and  declined  to 
award  any  damages.  Inferentially,  the  point  would  seem  to  have 
been  decided  in  favour  of  the  railway  company,  since  judgment 
was  given  for  them  with  costs  ;  but  so  important  a  point  can  hardly 
be  assumed  to  be  settled  until  some  more  definite  decision  has 
been  given  upon  it. 

The  "bye-law"  of  section  109  is  a  creature  of  Statute,  is 
enforceable  criminally,  and  stands  on  a  different  footing  to  a  simple 
regulation. 

The  power  to  make  regulations  in  whatever  language  it  is 
expressed,  means  a  power  to  make  reasonable  regulations  only. 
Eomilly,  M.E.,  in  Rhymney  Railway,  265.  A  reasonable 
regulation  a  company  would  be  entitled  to  enforce  in  fact 
and  in  law. 

The  only  publication  necessary  is  that  of  section  143,  the 
marginal  note  of  which  is,  "  Company  to  publish  short  particulars 
of  offences  for  which  any  penalty  is  imposed,  and  affix  the  same 
to  a  board."  The  board  must  be  hung  up  at  the  principal  place 
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of  business  of  the  company,  or  if  the  penalties  are  of  "local 
:  ication "  then  in  some  conspicuous  place  in  the  immediate 
neighbourho 

The    "conditions"  of  the  company  become   binding  on  the  Conditions 

nger  under  the  principles  of  contract.     Inasmuch  as  they  £f  P*88611^ 
operate  only  by  the  consent  of  the  passenger  there  is  no  necessity 

in  any  degree  reasonable.     The  artificial  process  Contract  with 
•hniral  argument  by  which  the  Courts  hold  the  passenger paa 
b«»uiid  by  whatever  terms  the  company  may  consider  it  desirable 
•«•  is  as  follows:  The  company  promulgate  such  conditions 
ami  regulations  as  they  think  fit;  they  next  frame  a  bye-law  under 
which  it  is  constituted  a  criminal  offence  to  attempt  to  travel 
without   a    ticket;    and    the    acceptance   of    the   ticket   by   the 
passenger  is  then  held  to  amount  to  a  binding  contract,  if  the 
"t  has  printed  on  the  back  of  it  the  words  "issued  subject  to 
"iiditinns  and  regulations  of  the  company." 

The  validity  of  "conditions"  dictated  under  the  pressure  of  a  Passenger 
to  convey  goods  upon  terms  other  than  those  named  was  J^y  l^om 
vided  for  by  section  7  of  the  Railway  and  Canal  Traffic  Act,  unreason:. 
I  (see  comments  ante) ;  the  conditions  attached  to  the  convey - 

-engers'  luggage  must  also  be  reasonable, 
-senger's  luggage."     According  to  the  cases  as  they  now  stand, 
only   conditions   which   need    not   be  reasonable    are   those 
to  the  conveyance  of  passengers  tin  -in  selves.     So  far  the 
:<ed  have  been  extremely  unimportant,  and  probahh 
will  be  so;   should  any  important  issue  at  any  tinif 
doctrine  of  an  implied  contract  by  the  mm-  reception 
ii«  ket,  when  it  is  made  a  quasi  crime  to  be  unprovided  with 
,  that  do(  uld  probably  ^o  the  way  of  other  similar  old- 

Id  doctrines  "  more  .piaint  than  substantial." 

•loe.trine  has  been  allowed  in  cases  where  some  restriction  < 
has  been  laid  on  the  user  of  tickets  is-u.  d  for  some  reason  at  fares 
•v  the   ordinary  amount,  and  where   the    infringed  condition 
has  not  been  unreasonable  on  the  face  of  it  Palmer,  293,  also 

Langdon,  280. 

•li«    instances  of  drovers'  free  passes,  the  contract  is  more  PAMTS. 
1  t  here  is  nothing  pi  unreasonable  in  exemption 

ing  granted  as  a  quid  pro  quo  for  exempt  inn  t; 

McCauley    272.   Gallin.   273,  Hall,   274. 

also  The  "Stella,"  296,  a  ca*  pass  issued  to  an  official 

own 
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Tn  Harrison,  261,  the  company,  in  granting  a  pass  to  a  news- 
paper reporter,  seem  to  have  omitted  the  condition. 

Provisions  of  The  foregoing  observations  apply  to  their  full  extent  only  to  the 
RaflwayTct,  cases  decided  before  1889.  The  Act  of  that  year  distinctly  makes 
it  a  crime  for  a  passenger  to  refuse  acceptance  of  a  ticket.  Under 
these  circumstances  it  would  hardly  seem  possible  that  such 
acceptance  can  continue  to  be  held  to  constitute  a  contract  under 
which  the  passenger  has  bound  himself  to  submit  to  all  the  con- 
ditions and  regulations  of  the  company,  and,  in  default  of  doing  so, 
has  contracted  to  give  to  a  magistrate  a  right,  not  before  possessed, 
of  inflicting  on  him  fine  and  imprisonment.  See  per  Wightman, 
J.,  in  Woodard,  266,  where  the  contention  that  the  bye-law  did 
not  give  authority  to  fine  and  imprison  was  treated  as  insufficient, 
and  the  ratio  decidendi  implies  that  a  passenger  in  accepting  a 
ticket  has,  by  doing  so,  entered  into  a  contract  with  the  company, 
and  has  agreed  to  allow  breaches  of  that  contract,  not  dealt  with 
by  the  bye-laws,  to  be  treated  as  criminal  offences,  and  to  admit 
that  the  production  of  such  a  contract  would  authorize  a  magistrate 
to  imprison  an  alleged  offender,  although  a  conviction  based 
merely  upon  the  bye-law  would  have  been  invalid. 

Eeasonable  regulations,  or  conditions  brought  home,  may  form 
the  ground  for  an  action  for  recovery  of  a  fare  or  a  justification  for 
steps  taken  to  enforce  them;  but  when  the  enforcement  of 
penalties  is  attempted  or  a  justification  is  needed  for  an  arrest, 
an  unsuccessful  prosecution  or  an  illegal  detention,  the  protection 
of  a  valid  bye-law  is  needed. 

When  a  bye-law  is  pleaded,  an  essential  step  is  the  proof  of 
publication.  Under  section  110  this  is  required  to  be  done  so 
as  to  give  public  notice  to  the  parties  interested  therein ;  it  is 
extremely  questionable  if  the  section  is  complied  with  when  the 
bye-laws  are  printed  in  small  characters  and  hung  up  in  a  position 
where  they  are  not  legible. 

In  Motteram,  264,  the  company  proposed  to  prove  the  statutory 
publication  in  proceedings  against  a  passenger  by  proving  publi- 
cation at  the  stations  of  the  passenger's  arrival  and  departure. 
Three  judges  considered  this  sufficient.  Williams,  J.  (diss.), 
expressed  an  opinion  that  a  penal  statute  must  be  complied  with 
to  the  uttermost  degree  of  strictness,  and  that  proof  was  necessary, 
though  slight  evidence  might  be  sufficient,  that  the  bye-laws  were 
published  at  every  station. 
faare,mwhat°is.  By  section  103>  travelling  without  previous  payment  of 
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fare   and  with  intent   to  avoid   payment   is  made  subject   to  a 
penalty. 

In  Frere,  262,  the  question  arose  whether  payment  for  a  longer 
'ACL-  is  previous  payment  for  a  shorter  distance,  when  the  fare 
lie  shorter  distance  is  more  than  that  for  the  longer.     Camp- 
bell, C.J.,  held  that  for  all  purposes  of  a  criminal  prosecution  it 
nly  was.      IFis  lordship  "cautiously  refrained"  from  express- 
pinion  whether  it  could  be  open  to  a  company  to  frame 
.  making  it  a  penal  offence  to  alight  at  an  intermediate 
•n,  but  he  had  no  doubt  that  such  an  offence  was  not  within 
-cope  of  section  103. 

In  Gillingham,  284,  it  was  alleged  that  deft,  had  not  paid  his 

wl itMi  hi-  travelled  first-class  with  a  second-class  ticket.     The 

Jiivi  >urt  held  that  payment  of  a  fare  is  not  payment  of 

lue. 

In  Langdon,  280,  conviction   for    non-payment    of  fare  was 
1  when  the  passenger  travelled  with   a  non-transferable 
tourist  ticket  purchased  from  the  holder  who  did  not  require  it  for 
whole  distance. 

In  dealing  with  bye-laws  the  objection  most  frequently  taken  Invalid  bye- 
it  they  are  in  excess  of  the  provisions  of  section  103,  when 
:i'_r  witli  the  same  subject-matter. 

Dearden,  268,  Bentham,  277,  and  Watson,  276,  but  especially 
Saunders,  281,  where  Cockburn,  C.J.,  gives  reasons  for  his  opinion 
section  103  is  conclusive  of  the  powers  of  the  companies  to 
make  bye- law-;  in  respect  of  their  own  passengers,  and  that  tin- 
powers  of  section  105  relate  to  the  user  of  the  railway  only,     l.ut 
<Q  cases  were  held  to  be  in  excess  of  section 
103,  mainly  on  the  ground  that  they  penalized  acts  done  under  all 
:hat  section  penalized  them  only  when  done 
in  fraud,  or,  as  Lord  ( 'aniphell  puts  it,  with  mens  rea.     In  the  last 
ases,  Lord  < 'nckburn  in  one,  and  Lord  Coleridge  in  the  <»t! 

that  ;i   bye-law  claiming  payment  of 
ro    from    •  tiOD    «t'  dt-paituiv    of   tin-    train    is   invalid 

sonableness. 

<  'ourts  have  also  condemned  as  invalid  bye-laws  similar  to 

No.  8   of  page   374  Bentham,  277,   Dyson,    282. 

i  was  taken  to  the  concluding  words  of  the  bye-law, 

hows   he   had    no  intent   to  defraud  is 

essential  to  a  c«  i.  it  would   bo  more  in  accordance  with 

1  ].r..rrdun'  lor  th«    prosecutor  to  be  called 
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upon  to  prove  the  facts  upon  which  he  asks  the  Court  to  infer 
fraud  rather  than  that  a  person  accused  should  be  required  to 
satisfy  the  Court  to  the  contrary.  If  the  punctuation  of  the  bye- 
law  is  ignored  these  words  can  be  treated  as  modifying  the  first 
clause  of  the  bye-law  and  thus  preventing  it  from  being  unreason- 
able, but  it  is  then  open  to  the  objection  that  it  imposes  a  double 
penalty  in  every  case ;  if  the  punctuation  is  treated  as  a  part  of 
the  bye-law,  then,  every  person  who  travels  in  a  superior  class  of 
carriage  is  liable  to  a  40s.  penalty,  de  facto,  and  if  he  is  unsuccess- 
ful in  negativing  intent  to  defraud  he  incurs  the  further  liability 
of  paying  a  fare  from  the  place  from  which  the  train  originally 
started. 

A  conviction  under  a  bye-law  similar  to  No.  2  (see  page  372) 
was  quashed  in  the  absence  of  intent  to  defraud.  See  Thorn,  285, 
where  a  passenger  with  a  long-distance  ticket  got  left  behind  on 
the  journey  and  was  detained,  arrested,  and  convicted  in  a  penalty 
for  refusing  to  pay  over  again  for  the  remainder  of  the  journey. 

In  Brown,  275,  the  Court  quashed  a  conviction  on  the  ground 
that  the  amount  of  the  fare  imposed  as  a  penalty  had  not  been 
demanded  before  issue  of  the  summons. 

The  bye-law  No.  1  of  page  372  was  held  not  to  be  reason- 
able in  Goff,  58,  if  it  authorized  the  detention  and  arrest  of  a  working 
carpenter  who  had  left  the  return  half  of  a  ticket  at  home,  and 
who  asked  the  officials  to  telegraph  and  inquire  if  the  truth  were 
not  so.  The  Court  "  would  have  been  better  pleased  "  had  the  jury 
awarded  something  less  than  £50  damages,  though  they  were  not 
prepared  to  disturb  the  verdict  on  the  ground  that  the  sum 
awarded  was  excessive. 

The  extent  of  the  right  of  companies  to  make  bye-laws  enforce- 
able by  arrest,  fine,  and  imprisonment,  is  further  discussed  in 
Chilton,  260,  Barry,  270,  Huffham,  292,  Saunders,  281,  which  cases 
should  also  be  referred  to  when  the  question  arises. 

In  Jennings,  267,  a  master  recovered  damages  when  the 
company  refused  to  convey  his  servants,  who  could  not  produce 
their  tickets  because  the  master  had  them. 

The  right  of  the  company  to  eject  a  passenger  on  the  ground  of 
non-compliance  with  their  regulations  is  a  little -uncertain.  In 
Scott,  294,  and  in  Lowe,  291,  the  company  claimed  the  right,  in 
the  exercise  of  their  power  to  regulate  traffic,  to  require  a  passenger 
to  travel  in  the  compartment  indicated,  and,  on  refusal,  to  eject 
him  from  the  seat  selected.  The  Scotch  Court  allowed  the  claim, 
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the  English  Court  rejected  it,  but  the  facts  were  rather  more  favour- 

able to  the  company  in  the  former  instance.     The  Irish  Exchequer 

niber  in  McCarthy,  271,  were  divided  in  opinion  as  to  whether 

production  of  an  insufficient  ticket,  coupled  with  an  offer  to  pay 

difference,  justified  forcible  ejectment  under  the  peculiar  cir- 

cumstances of  the  case. 

In  Butler,   286,  the  passenger  could  not  find  his  return  half 

ticket,  and,  refusing  to  pay  the  fare  from  the  station  whence  the 

train  started,  was  forcibly  ejected.     The  English  Court  of  Appeal 

essed  doubts  as  to  the  validity  of  such  a  bye-law,  but  simply 

ied  that,  valid  or  not,  the  infringement  of  it  did  not  authorize 

the  contention  of  the  company  that  the  intending  passenger  had 

become  a  trespasser,  and  was  liable  to  forcible  ejectment  from  the 

\>i\  -n  list-s  of  the  company  in  consequence. 

Although  certain  forfeitures  and  penalties,  and  in  particular,  a  Bye-laws  aa 
:  fur  payment  of  the  fare  from  the  station  whence  the  train  condltlon8* 

may  not  be  recoverable  by  the  process  of  criminal  informa- 

before  a  magistrate,  yet  stipulations  for  the  payment  of  such 

e  good  as  terms  of  a  contract,  or  they  may  be 

as  conditions  or  regulations  of  the  company  to  be  enforced 

vil  process. 

Pocock,  278,  Winder,  288,  Palmer  293. 

conditions  regulating  the  return  of  the  deposit  on  season 

held  to  be  strictly  enforceable  in  Cooper,  279. 
validity  of  bye-laws  and  conditions   as  capable  of  hein^ 
gpeci  against  a  passenger  is  considered  under  this 

heading;  their  validity  as  a  defence  in  actions  for  loss  or  injury 
has  been   considered  supra  in   connection    with   the   companies' 
ion  law  liability  as  ordinary  carriers. 

:s  cases,  so  far  as  they  relate  to  the  validity  and  Bye-Uw§ 


\   have    been  decided    upon    prill-  "          " 
i    1'roin  the  •  aa  of  the    Railways  Clauses  Act, 

These  have  been  modified,  to  a  considerable  extent,  by  sec: 
KViMilation  of  I!  lilways  Act,  1889.     This  section  has  : 
marginal  note,  "  1  for  avoiding  payment  of  fare,"  and  the 

I  as  follows:  — 

-ection  1.—  Kvery  passenger,  on  request,  shall  produce  a 
tig  that  his  fare  is  paid  ; 

tre  from  the  place  whence  he  started; 
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or, 
give  his  name  and  address. 

Subsection  2. — In  default  of  all  these  alternatives,  the  passen- 
ger may  be  detained  until  he  can  be  conveniently  brought  before 
some  justice. 

Subsection  3. — If  any  person 

(a)  Travels,    or   attempts   to   travel,    on   a    railway   without 

having  previously    paid   his   fare,  and    with   intent  to 
avoid  payment  thereof; 
or, 

(b)  Having  paid  his  fare  for  a  certain  distance,  knowingly 

and  wilfully  proceeds  by  train   beyond   that   distance 
without  previously  paying   the  additional  fare  for  the 
additional  distance,  and  with  intent  to  avoid  payment 
thereof ; 
or, 

(c)  Having  failed  to  pay  his  fare,  gives,  in  reply  to  a  request 

by  an  officer  of  a  railway  company,  a  false  name  and 
address ; 

he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceed- 
ing 40s. ;  or,  in  the  case  of  a  second  offence,  either  to  a  fine 
not  exceeding  £20,  or  to  imprisonment  not  exceeding  one  month, 
in  the  discretion  of  the  Court. 

Subsection  4. — The  fare  due  may  be  recovered  in  addition. 

Non-produc-          On  a  prosecution  under  the  above  section,  the  passenger,  who 

'  had  a  ticket,  but  could  not  find  it,  gave  a  wrong  address,  but  found 

his  ticket  while  steps  were  being  taken  to  arrest  him ;  the  judge 

of  first  instance  held  that  a  statutory  offence  was  complete  upon 

the  refusal  to  give  a  correct  address,  but  the  Court  of  Appeal  held 

that  inability  to  produce  a  ticket  at  a  moment's  notice  did  not 

amount  to  a  "  failure  to  produce  "  within  the  meaning  of  the  Act, 

and  ordered  a  new  trial  to  assess  the  damages  due  to  the  passenger 

for  his  unlawful  arrest  (Brotherton,  290).     See  also  Knights,  289. 

Fare  on  Section  6  makes  the  company  liable  to  a  penalty  of  40s.  for 

every  ticket  issued  without  having  the  fare  printed  upon.  it. 
Regulation  Section   7   authorizes   the   company  to  make   bye-laws    "  for 

of  stations.      maintaining  order  in,  and  regulating  the  use  of  railway  stations 
and  the  approaches  thereto." 

By  reference  to  the  bye-laws,  numbers  7,  9,  10,  15,  16,  and 
17,  it  will  be  seen  that  the  companies  have  done  so  without 
waiting  for  statutory  authority. 
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The  last-quoted  section  is  but  an  extension  of  the  provisions  Repeal  of 
of  the  Act  of  1845,  the  103rd  section  of  which  has  since  been  Stv  :  u  loa< 
repealed  by  the  Statute  Law  Kevision  Act,  1892. 

The  fact  that  existing  bye-laws  are  not  in  conformity  with  the  Model  bye- 
re,  nor  witli  the  decisions  of  the  Courts,  has  been  recognized laws* 
he  railway  companies;  a  model  schedule  has  been  drafted,  and 
was  published  in  the  Times  of  June  14th,  1898,  but  in  default  of 
universal   agreement   or  of  some  controlling  power,  the  revision 
still  remains  unaccomplished. 

quote   the   document  at  page   376,  as   representing  the 
s  of  the  most  influential  of  the  railway  companies  as  to  what 
i  iye-laws  ought  to  be. 

Until  either  this  or  some  other  schedule  is  exhibited  in  place  Bye-laws  not 
of  those  now  generally  published  at  the  stations,  any  arrest  made  p 
by  the  companies  for  infringement   of  bye-laws  is  illegal,   and 
might  possibly  result  in  serious  consequences. 
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CHAPTER   XV. 

CONSTRUCTION  OF  SIDINGS. 

Statutory  THE  precise  limits  of  the  right  of  an  adjoining  owner  to  connect 
sidings  on  his  works  with  the  lines  of  rails  of  a  railway  company 
have  never  been  the  subject  of  a  decision  of  the  Courts.  Such 
litigation  as  has  been  reported  has  arisen  in  connection  with 
sidings  already  constructed,  or  in  connection  with  agreements 
relating  to  their  construction. 

It  is  usually  to  the  mutual  interest  of  both  sides  that 
traffic  should  be  brought  upon  the  railway,  but  it  may  sometimes 
happen  that  the  company  would  prefer  that  traffic  should  not  be 
diverted  from  their  existing  goods  station,  and  it  may  also  happen 
that  the  parties  are  unable  to  come  to  terms  upon  the  cost  in- 
volved in  the  reception  of  the  traffic ;  there  is  also  the  further 
contingency  that  one  side  or  the  other  may  have  made  an  im- 
provident bargain,  and  may  desire  to  revert  to  their  strict  legal 
rights  by  determining  it. 

The  legislation  on  this  subject  is  as  follows  : — 

Eailways  Clauses  Act,  1845,  section  76. 

Eailway  and  Canal  Traffic  Act,  1854,  section  2. 

Railway  and  Canal  Traffic  Act,  1888,  section  9. 

Provisional  Order  Acts,  1891-2,  section  5. 

Railway  and  Canal  Traffic  Act,  1894,  section  4. 
The  general  effect  of  this  legislation  is  that,  under  the  Railways 
Clauses  Act,  an  adjoining  owner  is  entitled  ex  debito  justitice  to  a 
junction  with  the  railway ;  by  the  1854  Act  a  trader  is  entitled 
to  all  reasonable  facilities ;  by  the  1888  Act  questions  relating  to 
private  sidings  are  brought  within  the  jurisdiction  of  the  Com- 
missioners ;  by  the  1891-2  Acts  the  cost  of  services  rendered 
at  private  sidings  is  to  be  determined  by  an  arbitrator  to  be 
appointed  by  the  Board  of  Trade  (who  in  all  important  cases 
appoint  the  Railway  Commission);  and  by  the  1894  Act  it  is 
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allotted  to  the  Railway  Commission  to  determine  what  rebate  is 
•  hi?  to  a  siding  owner  when  the  rates  charged  to  him  include  a 
ice  or  station  terminal.     By  means  of  this  succession  of  Acts 
it  would  appear  that  the  Court  would  be  possessed  of  the  fullest 
ri  of  this  matter. 
Section  76.     The  unwieldy  language  of  this  section  may  be  Section  76. 

ed  to  this — 

Occupiers  of  lands  adjoining  the  railway  may  lay  down  branch 
railways  to  communicate  with  the  railway,  and  the  railway  com- 
pany shall,  at  the  expense  of  the  occupier,  make  the  necessary 
communication  between  the  branch  and  their  own  lines  of  railway. 
The  communication  must  be  at  places  where  it  can  be  made  with 
v  to  the  public,  without  injury  to  the  railway,  and  without 
inconvenience  to  the  traffic. 

The  right  is  subject  to  the  following  restrictions : — 
A  branch  railway  shall  not  run  parallel  to  the  railway. 

railway  company  shall  not  be  bound  to  make  a  junction  at 
"  any  place  which  they  shall  have  set  apart  for  any  specific  purpose, 
with  which  such  communication  would  interfere,"  nor  upon  any 
inclined  plane  or  bridge,  nor  in  any  tunnel. 

The  persons  making  or  using  the  junction  shall  be  bound  to 
construct  and  maintain  "the  offset  plates  and  switches  according 
to  the  most  approved  plan  adopted  by  the  company,  and  under 
tin-  direction  of  their  engineer." 

t'-i  in  "  branch  railway  "  seems  to  be  an  expression  scarcely 
ite    to  a  few  yards  of  siding    connecting   a  colliery  or rrt 
manufactory  with  the  lines  of  railway,  but  no  question  has,  as 
upon  tin-  point,  and  the  term  "branch  railway" 
has    been    treated   as   synonymous    with    "siding"    in    all    cases 
befor-  arts. 

Objection  on  the  score  of  dan  raised  in  Bell,  300  (a  case  Dan 

'ion  of  agiv.-ni.-nt  ),  but  the  Court  held  that  an  amount  : 
had  given  rise  to  no  apprehension  for  seventeen 
years  was  not  of  a  nature   to  defeat    tin     pi aimiil's   statutory 

of  access  to  \  ay. 

The  test  in  respect  of  the  danger  of  a  newly  proposed  siding 
would  probably  be  that  it  should  be  planned  in  conformity  \\ith 
regulations  of  the  Board  of  Trade,  and  if  under  those  con- 
resented  no  greater  elements  of  danger 
I.;*  approved  of  by  the  company,  an  objection  on  that  score 
M  not  carry  much  weight, 
voi  i. 
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In  Richard,  309,  the  Court  were  satisfied  that  danger  did  exist. 
The  Cockett  tunnel  had  fallen  in,  and  in  the  course  of  repairing  the 
damage  and  providing  increased  support,  it  had  been  found  neces- 
sary to  have  but  a  single  line  through  the  tunnel,  and  the  sidings 
formerly  used  for  goods  traffic  were  appropriated  as  a  "  refuge  " 
for  trains  detained. 


Inconveni-  ^^Q  same  considerations  would  apply  to  the  "  inconvenience 

'  to  traffic;"  the  traffic  to  be  brought  via  the  proposed  junction  is 
entitled  to  as  much  convenience  as  any  other,  and  must  be  placed 
upon  an  equality  of  footing.  See  Dublin  Distillery,  305,  where 
the  applicants,  in  order  to  save  themselves  the  cost  of  interlocking 
apparatus,  proposed  arrangements  which  would  have  dislocated 
the  whole  branch  working. 

Specific  The  expression,  "  set  apart  for  a  specific  purpose,"  must  meet 

with  a  reasonable  interpretation. 

A  station  is  set  apart  for  the  specific  purpose  of  receiving 
traffic  ;  whether  a  junction  could  be  claimed  there  as  a  matter  of 
right  would  probably  depend  upon  the  fact  of  whether  the  new 
traffic  could  be  accommodated  without  displacing  that  already 
existing.  See  Bell,  300.  The  Eailway  Commission  have  held 
(Girardot  Flinn,  396)  that  the  station  itself,  in  ordinary  cases, 
provided  sufficient  "  facility  "  to  comply  with  section  2.  The 
statutory  right  under  section  76  was  not  then  under  their  juris- 
diction, and  was  not  before  them. 

Inclined  The  suggestion  that  an  "  inclined  plane  "  means  a  gradient  of 

plane.  anv  inclmati0n  has  been  made,  withdrawn,  but  not  decided  upon. 

The  old  Hayle  railway  was  originally  worked  by  means  of  inclined 
planes  and  stationary  engines,  and  this  is  presumably  the  structure 
intended  to  be  put  upon  a  par  with  bridges  and  tunnels  (Cobeldick, 
204). 

Interlocking.         Do  signal-cabins  and  interlocking  apparatus  form  the  modern 
equivalent  of  "  offset  plates  and  switches  "  ? 

In  Woodruff,  230,  the  Court  of  Appeal  declined  to  decide  the 
question. 

In  Todd's  case,  304,  the  view  taken  by  the  Court  was  that, 
once  the  siding  constructed,  improved  appliances,  provided  either 
voluntarily  or  under  the  compulsory  powers  of  the  Board  of  Trade, 
would  be  provided  at  the  expense  of  the  railway  company. 

The  hardship  to  the  company  of  such  a  proposition  is  capable 
of  being  mitigated  or  altogether  removed  by  the  view  which  an 
arbitrator  may  take  of  the  value  of  "  services  rendered  at  or  in 
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connection  with  sidings."     If  a  siding  owner  was  formerly  charged 

-  which  included  in  reality  a  station  and  service  terminal,  the 
company  might  be  able  to  afford  to  bear  the  cost  of  interlocking ; 
nuw  that  he  can  claim  to  be  charged  a  rate  exclusive  of  these 
items,  an  arbitrator  may  well  think  it  right  to  debit  him  with  all 

s,  capital,  maintenance,  and  working,  incurred  at  his  junction. 
Section  2.     That  a  junction  with  a  private  siding  may  be  a  Reasonable 
\isonable  facility"  can  hardly  be  called  in  question.     The  point  facillt-v- 

considered  at  full  length  in  the  case  of  Girardot  Flinn,  396, 
where  it  was  unfortunately  very  much  entangled  with  excessively 
complicated  questions  of  station  rebates.  Nothing  has  occurred 

•  the  date  of  that  case  to  add  to  or  detract  from  the  legal 
s,  as  expressed  by  the  learned  Commissioner,  Mr.  Miller,  as  to 
general  reasonableness  of  such  facilities,  other  than  the  fact 
the  whole  question,  both  in  its  reasonable  and  in  its  strictly 

1  aspect,  is  now  relegated  to  the  jurisdiction  of  the  II  ail  way 
mission. 

It  is  not  easy  to  define  the  powers  and  duties  of  a  Court 
which  is  called  upon  to  piece  together  provisions  of  sections  pro- 
ng on  somewhat  incoherent  principles.  The  solution  of  the 
difficulty  is  indicated  by  the  decision  of  the  Court  in  Girardot's 
case,  where  it  was  held  that  the  facility  would  only  be  "  reason- 
able "  if  it  were  coupled  with,  or,  rather,  preceded  by,  an  agreement 
as  to  rates. 

Possibly,  if  in  the  same  application  an  applicant  now  applies 

ie  Court  under  both  sections,  it  may  be  considered  that  the 

and  legal  powers  are  due  to  be  blended,  the  one 

^  enlarged  and  the  other  restricted,  as  regards  the  particular 

.«  Court. 

the  <lutc  nf  (iirurdot's  case,  a  Court  with 

issue  a  mandamus  to  const ru<  t  tin-  >idin^  would  have  no 

order  reason  ms  nf  \\<.rk:  imissioners, 

iiand,  li.-ld  that  they  hud   no  power  to  order  wmksof 

und.-r  such  circumstances,  and  exercised  their  juris- 

M  the  accid*  ilic  junction  was  in  '-at  the 

date  \ .  t  complained  oC  Beeston  Brewery,  322. 

and  Canal  Tiailic  Act,  1888,  confers  juris-  Railwti* 
in  t  "  \s  •  Act  contains  provisions  Act,  1888. 

•<;  branch 

by  a  certain  cont 
to  be  I'  1  the  charges  to  be  made  ion 
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Agreements. 


Revocation. 


Special 
clauses  for 
protection  of 
individuals. 


Specific  per- 
formance. 


on  the  subject  is  not  dovetailed  together,  and  it  would  be  difficult 
under  it  for  the  Court  to  deal  with  the  whole  question  in  one 
proceeding. 

A  point  of  some  difficulty  arises  in  connection  with  agreements 
to  construct  arid  maintain  junctions  with  sidings,  especially  when 
these  stipulate,  as  they  sometimes  do,  that  rates  above  the 
Parliamentary  maximum  shall  be  paid  by  the  siding  owner,  and 
the  agreement  is  made  in  perpetuity. 

Wright,  J.,  in  the  case  of  Crompton,  246,  expressed  an  opinion 
that  it  was  desirable  that  power  should  be  given  to  the  Court  to 
revise  agreements  of  this  character. 

The  Court  may  possibly  have  that  power,  as  it  is,  in  cases  where 
the  only  consideration  to  be  afforded  by  the  company  is  the  fulfil- 
ment of  the  statutory  duty  imposed  upon  them.  Such  an  agreement 
seems  clearly  to  come  within  the  words  of  section  7,  Act  1854,  "  a 
special  contract,"  in  respect  of  the  "receiving,  forwarding, 
arid  delivering  "  of  traffic,  and  to  be  subject  to  the  considerations 
discussed  in  connection  with  that  section. 

It  has  to  some  extent  been  decided  that,  when  once  the  right 
to  a  statutory  connection  has  been  exercised,  it  is  beyond  the 
power  of  the  company  to  revoke  it,  however  expensive  or  incon- 
venient the  right  may  ultimately  become  to  them.  See  Todd, 
304,  Greene,  302.  These  were  cases  where  the  right  to  the  siding- 
was  obtained  by  express  stipulation,  but  the  special  right  of  the 
individuals  and  the  general  right  of  the  public  would  riot  appear 
to  stand  on  any  different  footing  in  such  instances. 

It  has  been  contended  that  where  clauses  are  inserted  in  the 
Special  Act  for  the  protection  of  individuals,  they  do  not  enure  to 
the  benefit  of  their  assignees  unless  expressly  named.  The  conten- 
tion was  not  approved  in  Bishop,  301,  nor  in  Harris  Deepwater 
Wharf,  308.  Nor,  again,  that  special  clauses  are  in  substitution  for 
the  landowner's  right  under  the  provisions  of  the  general  Statutes 
incorporated  (Harris  Deepwater  Wharf,  308). 

A  landowner  is  entitled  to  specific  performance  of  an  under- 
taking to  provide  a  siding  (Greene,  302),  but  the  right  of  user  of 
the  company's  lines  of  railway  stands  on  a  different  footing 
(Powell  Duffryn,  303). 

In  the  cases  which  have  so  far  been  before  the  Court  the 
question  has  not  been  seriously  contested  whether  the  expression 
"  any  collateral  branches  of  railway "  is  intended  to,  and  does, 
cover  a  siding  of  some  few  yards  only  in  length.  Until  somewhat 
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recently  it  has  been  assumed  that  the  company's  mileage  rate 
would  cover  a  charge  for  the  use  of  a  station,  and,  if  that  were  so, 
the  siding  owner  would  be  entitled  to  no  deduction  from  the 
ordinary  mileage  rate.  The  Railway  Commissioners  so  decided 

point  in  Howard,  511.     Now  that  the  companies'  Special  Acts 

iguisli  between  conveyance  and  terminals,  and  that  the 
Hail  way  and  Canal  Traffic  Act  of  1894  authorizes  the  granting  of 
a  rebate  to  siding  owners,  it  becomes  of  more  consequence  to 

tain  whether  the  inapt  words  of  section  76  really  have  the 
meaning  attributed  to  them,  or  whether  the  jurisdiction  of  the 
Hail  way  Commissioners  would  not  rather  be  under  section  2  of 

Act  of  1854,  pn  the  ground  that  a  junction  with  a  private 
siding  is  a  facility  for  the  reception  of  traffic.  In  considering 
whether  the  granting  of  it  were  reasonable  or  otherwise,  the  Court 
would  be  seised  of  the  whole  question,  both  as  to  the  works  to  be 
construe! ed  and  the  proposed  method  of  working,  as  well  as  of  the 
remuneration  to  be  paid  to  the  railway  company  in  respect  of 
ices  to  be  rendered  in  connection  with  it. 
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CHAPTER  XVI. 

EQUALITY  OF  TREATMENT  (SECTION  90). 

THE  early  Special  Acts  of  railway  companies  usually  provided  for 
some  form  of  equality  of  treatment,  both  as  regards  tolls  and  as 
regards  rates. 
Outline  of  In  the  year  1845  the  model  clauses  of  the  Act  of  that  year  were 

section  90 

adopted  in  respect  of  the  carriage  of  traffic  by  the  companies  on  their 
own  line.  By  section  86  it  was  made  lawful  for  the  company  to 
carry  passengers  and  goods  upon  the  railway,  and  to  make  reason- 
able charges  in  respect  thereof,  not  exceeding  their  authorized 
maximum. 

Equality  of  treatment  was  provided  for  by  section  90,  which 
first  recites,  by  way  of  preamble,  that  it  is  expedient  for  the 
company  to  be  enabled  to  vary  the  tolls  (meaning,  more  particularly, 
perhaps,  rates  ;  see  definition) 

so  as  to  accommodate  them  to  the  circumstances  of  the  traffic  ; 
but  such  power  should  not  be  used  for  the  purpose  of  prejudicing 

or  favouring  particular  parties, 

or  for  the  purpose  of  collusively  and  unfairly  creating  a  monopoly, 
either  in  the  hands  of  the  company 
or  of  particular  parties. 

The  section  then  proceeds  to  enact : 
The  company  may  vary  their  tolls,  either  upon  the  whole  of  the 

railway  or  upon  any  particular  portions  of  it ; 
provided  that 

equal  tolls  shall  be  charged  to  all  persons, 
and  after  the  same  rate, 

in  respect  of  all  passengers,  goods,  or  carriages 
conveyed  by  a  like  carriage, 
or  propelled  by  a  like  engine, 

passing  only  over  the  same  portion  of  the  line  of  railway  under  the 
same  circumstances  ; 
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and  no  such  reduction  or  advance  in  any  such  tolls 
shall  be  made,  either  directly  or  indirectly, 
in  favour  of  or  against 

particular  company  or  person  travelling  upon  or  using  the 

railway. 

Judicial  complaint  is  made  that  the  words  printed  in  italics 
practically  incomprehensible,  and  the  tendency  has  been  to 
r  a  narrow  interpretation  of  them.     The  usual  contention  has, 
ct%  necessity,  arisen  in  respect  of  them. 

On  the  part  of  the  railway  companies  it  has  been  maintained,  Same  portiou 
and  with  some  success,  that  these  words,  being  introduced  by  a  of  rallvv;l-v- 
"provided  that,"  have  relation    to    the   previous  clauses  of  the 
section,  and  that  consequently  they  constitute  in  effect  the  sole 
operative  enactment,  the  whole  of  the  remainder  being  simple 
1  usage. 

The  alternative  reading  is  that,  while  every  trader  is  to  be  I 
•  •d   alike   for   the   same    identical   service,   similar   services 
between  two  other  points  may  be  charged  differently, 
ided  no  person  is  indirectly  injured  or  favoured  inconsequence 
(Murray,  320). 

Thus,  if  the  ordinary  rate  per  ton  per  mile  is  published  at  !</. 

as  applicable  to  all  places  between  A  and  Z,  the  rate  for  certain 

maybe  reduced  to  Jtf.  for  the  whole  distance  A  to  Z,  subject, 

to  two  conditions;  every  trader  sending  the  same  tralli* 

be  charged  the  same  rate  between  A  and  /,  and  the  reduction 

t   operate   prejudicially  to   traders    sending   traffic  from 

V.     Thus,  whilst  under  this  section  the  Y  trader*  have    no 

i  facie  to  the  /  mileage  rates,  still,  if  they  can  show 

:«-s  injure  them,  the  /  rates  become  dc facto  illegal. 

knowingly   would    ha\v    been    unlawful,  and 

would  liav»-  L,riven  rise  to  a  claim  f<»  damages  for  the,  injury  dour. 
Such  is  the  opini  -ed  l>y  Martin,  11..  apparently  with  the 

Bfl  of  th«-  Kxch'-'jurr  rhamlM-r,  in  Crouch,  316. 
was  a  "  packed  parcels  "  case,  where  the  facts  it  while 

rates  of  50  per  cent,  above  5th  clas  published  and 

charged  to  all   "intercc-i  is, '   nidi  nary  tonnage  rates 

only  were  charged  on  the" packed  parcels"  of  :  ">  consigned 

through  ,  I:      Court  allowed  the  claim 

-es,  but  not  the  £200  sp.  rial  damages  awarded  by 
,  on  the  ground  that  no  such  « -laim  was  to  be  deduced  from 
the  pleadings. 
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The  "  packed  parcels  "  question  went  to  the  House  of  Lords  in 
respect  of  a  claim  of  £961  for  overcharge?  (Sutton,  318).  It  was 
contended  that  "  the  circumstances  were  not  the  same  "  when  the 
company  were  carrying  goods  for  private  trading  firms  and  when 
carrying  for  competing  carriers. 

The  opinions  of  the  judges  were  asked  (mainly  upon  the  point 
whether  an  action  lay  for  overcharges),  and  their  almost  unanimous 
answer  (Bramwell,  J.,  alone  dissented)  was  to  the  effect  that  the 
"  circumstances  "  of  the  section  were  circumstances  relating  to  the 
goods,  and  to  the  carriage  of  them,  and  not  to  the  trade  or  position 
of  the  consignor  or  consignee;  also  that  an  action  would  lie  to 
recover  sums  charged  in  excess  of  the  rates  allowed  to  favoured 
individuals.  The  opinion  was  accepted  without  modification  by 
Earl  Cairns  and  his  colleagues  in  the  House  of  Lords. 

Other  "packed  parcels"  cases  of  the  character  of  those  of 
Crouch  and  Sutton  are  quoted  in  the  Digest.  See  cases  310  to 
315.  The  precise  point  at  issue  has  now  been  set  at  rest,  but  the 
principles  of  the  decisions  still  remain  of  interest. 

In  Evershed,  319,  the  differential  charges  complained  of  were 
Competition,  made  with  the  view  of  enabling  the  North  Western  Company  to 
compete  with  the  Midland  Company  for  the  traffic  of  brewers  who 
had  sidings  with  the  Midland  Eailway  Company  but  not  witli 
themselves.  It  was  alleged  that  competition  was  a  circumstance 
justifying  a  difference  in  charge ;  but  the  view  was  not  accepted 
by  the  House  of  Lords,  nor  the  explanation  that  the  "  convey- 
ance "  charges  were  the  same  to  all,  the  company  having  merely 
arranged  to  put  themselves  on  an  equality  with  the  Midland 
Company  by  performing  the  services  of  "  carting  "  and  "  loading  " 
gratuitously. 

The  same  point,  that  satisfactory  reasons  would  justify  a  differ- 
ential rate  between  the  same  points,  as  constituting  a  difference  in 
circumstances,  was  again  before  the  House  of  Lords  in  the  Denaby 
case,  362.  Eebates  were  allowed  to  the  agents  of  the  Hamburg- 
American  line,  and  to  those  of  a  new  coasting  service,  and  the 
House  of  Lords  ordered  the  same  rebates  to  be  allowed  to  the 
applicants. 

In  the  foregoing  cases  the  question  at  issue  had  reference  to 
alleged  difference  of  circumstances  as  affecting  traffic  between  the 
same  two  points  of  arrival  and  departure.  In  the  cases  of  Finnic, 
317,  the  Hull  and  Barnsley  through  rates  (321),  and  the  Denaby 
group  rates  (359-362),  the  section  of  line  traversed  was  not  the 
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,  but  in  none  of  these  instances  did   the  case  occur  which 
we  have  suggested  was  within  the  purview  of  the  section. 

In  Hull  and  Barnsley,  321,  the  Court  held  that  the  effect  of  Through 
us  S7  and  ss  was  to  remove  through  rates  from  the  operation  rate8* 
;  i.'ii  90. 

In  Denaby,  362,  ii  was  found,  as  a  fact,  that  Denaby  was  not  Group  rates. 
injured,  and  was  nut  in  a  position  to  invoke  the  protection  of  the 
They  sold  all  their  coal  at  the  ruling  market  price,  and 
not  hurt  by  the  fact  that  other  collieries  were  enabled  to  sell 
too. 

In  Finnie's  case  it  was  a  question  of  different  branches  of  the  Different 
railway  witli  different  charging  powers.     In  the  House  of  Lords  branchep- 

_ued  before  the  Lord   Chancellor  and    Lord  St. 
Leonards  only.     Lord  Cranworth  considered  that  the  traffic  was 
not  on  the  same  portion  of  the  line,  but  Lord  St.  Leonards  held 
tin-  clause  forbidding  "favour   of  or  against   any  person" 
sin mlil  iv<  ,-ive   an    independent  construction,  and  be  applied  to 
ase  before  the  House.     Opinions  in  the  House  of  Lords  being 
equally  divided,  the  judgment  of  the  Court  of  Sessions  held 
good.     This  view  was  approved  by  the  noble  and  learned  lords 
who  ith  the  Denaby  case,  and  it  may  still  be  of  import- 

ance in  some  instances,  notwithstanding  the  extended  legislation 

Let  of  1854 

If  the  view  of  Lord  St.  Leonards  should  commend  itself  to  the 

e  of  Lords  in  a  future  case,  the  effect  would  be  that,  as  regards 

cases  brou ur ht  within  the  compass  of  section  90,  where  the  word 

;   occur,  no  external  circumstances  could  justify 

any  inequality,  whilst  in  a  complaint  of  undue  preference  under 

Court  are  expressly  authorized  to  take  the  "interests 

/'lie"  inio  consideration. 

iliat  the  Court  of  the  Railway  and  ('anal 
ill  without  jurisdiction  to  deal  with  a  eontraven- 
i  90. 
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CHAPTEE  XVII. 

EQUALITY  OF  TREATMENT  (SECTION  2). 

Section  90  INASMUCH  as  the  provisions  of  section  90  were  found  to  be  less 
effective  than  it  was  considered  that  they  were  intended  to  be, 
partly  owing  to  the  restrictive  effect  of  the  precise  expressions 
used,  and  partly,  perhaps,  by  the  restrictive  interpretation  put 
upon  them,  steps  were  taken  to  ensure  greater  uniformity  of  treat- 
ment than  that  generally  prevailing  at  the  date  of  the  passing  of 
the  Act  of  1854. 

In  the  case  of  Murray,  320,  the  Lord  President  of  the  Court 
of  Session,  while  himself  adopting  the  narrower  opinion  of  Lord 
Cranworth  in  preference  to  the  wider  construction  approved  by 
Lord  St.  Leonards,  said:  "Now,  no  doubt,  the  fact  of  such  a 
construction  is  to  narrow  the  scope  of  the  Statute,  and,  perhaps, 
in  some  degree,  even  to  destroy  its  usefulness.  It  was  in  these 
circumstances  that  the  Eailway  and  Canal  Act  of  1854  was  passed. 
It  was  found  that  there  was  a  difficulty  in  establishing  a  case  under 
the  Act  of  1845,  because  there  were  so  many  varying  conditions  to 
be  fulfilled,  trifling  enough  in  themselves,  before  the  section  could 
be  enforced,  and  it  was  thought  proper  to  impose  a  further  restraint 
upon  such  irregularities  as  arose  from  the  giving  of  undue  pre- 
ference and  a  variation  in  the  rates  charged  to  different  traders." 
Recommenda-  The  Parliamentary  Committee  of  1853  had  recommended  the 
Committee60  passing  of  a  measure  to  ensure  "  that  every  railway  company  should 
be  compelled  to  afford  to  the  public,  in  respect  both  of  goods  and 
of  passengers,  the  full  advantage  of  convenient  interchange  from 
one  system  to  another,  to  afford  every  class  of  traffic,  including 
postal  communication,  just  facilities,  and  to  observe  all  statutory 
provisions,  especially  those  requiring  equal  charges  under  the  same 
circumstances  ;  and  that  where  complaint  arises  that  any  company 
has  violated  any  of  these  obligations,  provision  should  be  made 
for  the  hearing  and  decision  of  such  complaint  in  open  court,  with 
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power  to  make  use  of  the  interference  of  the  Railway  Department 
the   purpose   of  ascertaining   by  what  specific  and  detailed 
arrangements  such  complaint  may  be  effectually  redressed." 

This  recommendation  was  embodied  in  section  2  of  the  Railway 
and  Canal  Traffic  Act,  1854. 

The  manifest  object  of  the  legislation  is  to  provide  the  greatest  Object  <.t 
:i»le  measure  of  protection  to  the  public,  compatible  with  the  e 
fullest  freedom  of  action  on  the  part  of  the  railway  companies. 
The  legislation  is  criticised  occasionally  as  being  abnormal,  but 
abnormal  legislation  appears  to  be  appropriate  for  a  state  of  affairs 
in  itself  so  abnormal  as  that  produced  by  the  constitution  of  the 
system   of  the   United    Kingdom.      If  the   Legislature 
sanctions  a  scheme  under  which  the  highways  of  the  kingdom 
are  provided  by  private  enterprise,  it  is  obviously  their  right  and 
to  safeguard  the  interest  of  the  public  and  the  traders  requiring 
ike  use  of  them. 

The  provisions  of  section  2,  under  which  this  has  been  attempted  Acquiescence 
to  be  done,  have  been  in  operation  now  for  nearly  half  a  century. ID 
Complaint  has  naturally  been  made  of  their  undue  laxity  on  the 
part  of  the  traders,  and  of  their  undue  stringency  on  the  part 
of  the  railway  companies.     The  question  was  fully  inquired  int.. 
by  the  S.-L  ,  t  Committee  of  1882,  and,  so  far  as  the  principle  of 

was  concerned,  it  may  be  said  that  no  objection  v 
:i  to  it  at  all.     If  at  any  time  tin-  working  of  the  section  would 
seem  to  have  been  inefficient,  it  has  l.een  when  regard  has  been 
paid  to  one  of  the  two  conflicting  interests  without  dm-  regard  to 

ie  other.     We  permit  ourselves  one  observation  only  upon  Benefit  to 
•versial   topic.     However  much  it  may  be  that 

commercial  principle   have   1 n    \inlated   in  restraining  the  full 

force  of  railway  competition  on  the  complaint  nf  individuals,  tin- 
restraint  imposed  lias  resulted  in  a  greater  1-oun  t<>  railway  enter- 
has  to  the  prejudiced   tiader.      The  system  nf  reckle.— 
O.n  and  ruinous  reductions  of  compel  •:  -.  which  has 

created  so  much  injury  on  the  American  continent,  was  drvd..p 
•inland,   but   was   checked  and    kept  within   not  unreasona 

•j  operation  of  the  Traffic  Act 

The  general  outline  ,,f  the  Act  may  be  briefly  put  M  aoaotiQg  -  -poof 
the  equal  and  reasonable  exercise  of  the  powers  of  the  companies.     N 

ntsof  th«  eirli.  i  Acts  to  do  specific  things 
ort<'  action  of  the  companies  within  precise  limits  is 
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The  companies  are  enjoined  to  allow  no  preference  or  pre- 
judice which  is  "  undue,"  and  they  are  to  afford  all  facilities  which 
are  "  reasonable." 

The  determination  of  what  was  "due"  or  "reasonable"  in 
every  separate  case  appears  intended  to  have  been  left  to  the  full 
discretion  of  the  tribunal  to  which  the  determination  was 
entrusted. 

By  section  3,  persons  complaining  of  a  contravention  of  this 
section  were  to  apply  in  a  summary  way,  by  motion  or  summons, 
in  England,  to  the  Court  of  Common  Pleas.  It  was  made  lawful 
for  the  Court  to  issue  a  writ  of  injunction  restraining  such  contra- 
vention, and  to  enforce  obedience  to  their  writ  by  attachment  of 
directors  or  other  persons  failing  to  obey  it,  and  also  by  the 
imposition  of  penalties  not  exceeding  £200  per  day. 

The  constitution  and  procedure  of  the  Court  was  well  adapted 
for  the  discussion  of  a  legal  argument,  but  did  not  lend  itself 
readily  to  the  investigation  of  the  intricate  facts  submitted  for 
their  adjudication.  The  case  of  the  applicant  and  the  deft,  was 
set  out  in  voluminous  affidavits,  and  the  Court  decided  upon  the 
evidence,  or  want  of  evidence,  which  these  exhibited.  See,  on  this 
point,  the  observations  of  the  judges  in  Nicholson,  331,  Eansome, 
346. 

The  section  provided  that  the  Court  might  refer  the  matter 
for  the  report  of  such  engineers,  barristers,  or  other  persons  as  they 
thought  fit,  and,  to  some  small  extent,  complicated  questions  were 
occasionally  so  referred.  See  Oxlade,  386. 

There  was  no  appeal  from  the  decision  of  the  Court,  which  was 
of  great  judicial  authority,  but  wanting  in  the  knowledge  of  railway 
administration,  and  scarcely  competent  to  inquire  into  or  decide 
such  questions  as  the  comparative  equality  of  rates  for  long 
or  short  distance  traffic,  or  the  reasonableness  of  the  precise 
accommodation  which  the  applicant  was  claiming. 

Appointment         In  the  year  1873  the  jurisdiction  conferred  under  this  Act  was 
Kaftwa  transferred   to   the   Eailway    Commission.     Of    the   three   Corn- 

Commission,  missioners  appointed  under  this  Act,  one  was  required  to  be  of 
experience  in  the  law,  and  one  of  experience  in  railway  business, 
and  the  full  jurisdiction  conferred  by  section  3  on  the  Court  of 
Common  Pleas  was  transferred  to  them. 

The  Court  heard  in  considerable  detail  the  expert  evidence 
of  railway  and  other  witnesses,  and  acquired  great  experience  in 
matters  of  railway  administration.  But  the  tribunal  had  not  the 
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authority  of  a  High  Court,  and  it  was  subject  to  the  prohibitions 
and  the  like  of  the  Divisional  Courts. 

In  the  year  1889  a  judge  of  the  High  Court  was  appointed  to 
:  <le  at  the  sittings  of  the  Commission,  which  was  then  declared 
to  be  a  Court  of  Record,  not  liable  to  be  restrained  by  prohibition, 
injunction,  certiorari,  or  otherwise. 

By  these  successive  steps  a  tribunal  has  been  so  constituted 

1  experience  is  united  with  high  judicial  authority. 

With  a  tribunal  so  appointed  there  seems  to  be  nothing  anomalous 

^trusting  it   with   the  delicate  jurisdiction   involved   in  the 

determination  of  what  is  "due"  and  "reasonable"  in  the  most 

intricate  of  questions    between  the  railway  companies  and   their 

The  present   constitution  of  this  tribunal  must  be 

borne   in   mind   in   considering  judicial    expressions   condemna- 

of  the    powers  accorded   to    the  Commission   of   1873,  and 

•,  it  is  submitted,  must  be  applied  with  very  great  modifica- 

if  at  all,  to  the  present  Court  of  the  Railway  and  Canal 

mission. 


wording  of  the  section,  owing  to  its  length,  is  somewhat  Outij 
^.     It  subjects  to  its  operation  railway  companies,  canal 
companies,  and  companies  having  the  powers  and  duties  of  railway 

es  and  canal  companies  combined.      The   subject-ma: 
is  not  only  the  traffic  in  passengers  and  their  luggage,  and  goods, 
animals,  and  other  tilings  conveyed  upon  the  railways,  etc.,  by  the 
companies,  but  also  the  vehicles  adapted  for  running  on  the  lii 
It   deals   with  three   points  in  relation  to  this  tra!!i<   :    facilities, 
•  Tence,  and  intercommunication. 

;ds  "facilities,"  the  companies  are  ordered  to  afford  all 

power 

rela!  ing,  forwarding,  and  delivering  of  tr.tllic  ; 

and  which  the  \i  :id  Canal  Commission  shall  det  ei  mi  no  to 

be  reasonable. 

As  regards  "  preference,"  the  section  forbids 
any  preference  or  advantage 
to  any  person  or  description  of  tratlie, 

respect  whatsoev 
beyond  that  which  the  Railway  <  'oiuniksion  shall  consider  to  be 

due  and  reasonable. 

words  of  the  section  are  tlim  repeated  with  respect  to 
<e"  and  "disadvantage." 
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As  regards  intercommunication,  the  subject-matter  of  the 
section  is  traffic  intended  to  pass  between  two  railways  which  shall 
be  either  directly  connected,  or  (with  the  exception  of  London) 
having  a  terminus  station  or  wharf  within  a  mile  of  the  terminus 
station  or  wharf  of  another  company. 

With  respect  to  such  traffic,  the  section  simply  prescribes  that 
it  is  to  be  subject  to  the  preceding  provisions  as  to  facilities  and 
preference ; 

adding  the  term,  "  without  any  unreasonable  delay  ; " 
and  adding,  also,  the  explanation  that  what  is  aimed  at  is, 
that  no  obstruction  may  be  offered  to  the  public  desirous  of  using 

such  railways  as  a  continuous  line  of  communication 
that  all  reasonable  accommodation  may  be  afforded  by  the  several 

companies  in  that  behalf. 

Interpretation  The  above  seems  to  be  a  simple  statement  of  the  provisions  of 
'e  '  the  section  in  untechnical  language,  but  it  is  not  one  which  has  at 
all  times  found  favour,  and  in  particular  with  respect  to  the  facility 
or  accommodation  of  providing  passenger  stations,  the  Courts  have 
held  that  a  restrictive  interpretation  should  be  put  upon  the 
words  of  the  section.  See  the  Hastings  case,  Chapter  XXIII., 
infra. 

"  Preference  "        The  words  "  preference  "  and  "  advantage  "  of  themselves  give 
strued°with     r^se  ^°  questions  of  considerable  importance. 

"prejudice."  Applicants  occasionally  desire  to  construe  these  words  as  the 
equivalent  of  "  benefit,"  and  to  claim  that  whatever  conveniences 
or  concessions  are  granted  to  one  trader  or  class  of  traffic  are  due 
to  be  granted  to  all  others. 

The  Courts  do  not  accept  this  view ;  there  is  no  question  of 
preference  when  different  matters  are  under  consideration,  and  one 
person  is  not  placed  at  an  advantage  over  another  if  their  traffic 
has  nothing  in  common. 

Expressing  the  point  in  another  form,  the  Courts  read  both 
limbs  of  the  preference  section  together,  and  hold  that  the  preference 
of  the  first  part  must  be  accompanied  with  the  prejudice  of  the 
other,  and  that  the  "  disadvantage  "  of  the  one  must  be  connected 
with  the  "advantage"  of  the  other  before  the  provisions  of  the 
section  come  into  operation. 

Accordingly,  in  respect  of  passenger  traffic,  it  may  well  be  that 
upon  one  branch  of  the  same  railway  the  fares  may  be  lower,  the 
accommodation  better,  and  the  trains  more  frequent  than  on 
another,  but  this  would  afford  no  ground  of  complaint  to  those 
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interested  in  the  traffic  on  the  other  branch,  provided  they  them- 
s  had  such  facilities  as  were  reasonable,  unless  they  could 
,  that  the  benefits  accorded  to  the  favoured  section  operated  as 
Injury  to  their  own. 

In  the  case  of  Hozier,  323,  it  was  apparent  that  competing  \o-preju- 
•anies  might  consider  it  to  their  interest  to  carry  first-class  " 

1  miles  between  Edinburgh  and  Glasgow  for  2s.,  without 
ting  the  interests  of  residents  in  Motherwell,  halfway  between 
two,  to  the  slightest  degree. 

In  other  cases  of  passenger  traffic  (Caterham,  324,  Innes,  389) 

red  what  accommodation  was  due  to  the  passengers 

••Hint:,  but  they  laid  down  the  rule,  more  or  less  distinct,  that 

<senger  on  line  B  had  no  legal  grievance  in  the  mere  fact  that 

passengers  on  line  A  were  carried  more  cheaply  and  expeditiously. 

-     Jones,  325,  of  Colchester,  paying  £45  for  his  season   ticket, 

1  not  bring  his  case  within  the  section  by  showing  the  mere 

-idents   at   Harwich  obtained  their   tickets  at  much 

:•  rates.     The  case  would  be  different  when  the  authorities  of 

ict  could  show  traffic  diverted  to  another  district  owing  to 

vouritism  of  the  railway  serving  both. 

In   the    .same    manner    with    merchandise   traffic,    a   colliery  N..  ••  pn-ju- 

lying   cannel   coal    to   gas-works   is   not   aggrieved   because 

common  coal,  not  used  for  the  same  purpose,  and  of  much  ]• 

e,   is   cot  at   cheaper   rates   (Nitshill,  348).     The   coal 

ami    the   steam   coal  of  South    Wales   do   not 

so  closely  that   it  is  incumbent  on  the 

:i  the  precise  equivalent  of  rates  for  30  and  150 

s   respe<  Broughton   and   Plas   Power,   364).      A   coal 

mer  .muih  receiving  Ids  coals  by  sea  has  n«>  grievance 

nd-linrnc    traffic  to  Yarmouth,   !;•  low  the 

v  be,  for  he  has  no  traffic  affected  by  it  (Foreman,  347),  and 

a  colliery  owner  is  at  no  disadvantage  because  the  Manchester 

oration    are   all  ilities  for  the  conveyance  to  tl 

gas-v  are  not  accorded  to  an  applicant,  who  is.  bowel 

>'  same  footing  as  all  other  coalowners  or  merchants 

whom    In-    i*    in    competition  (Lees,   350).     In    Merry   and 

Cunninghame,  366,  aj.pli  im-d  tin-  advantage  of  an  agree- 

t   in  respect  of  certain  sh<  i.itcs  which  the  r..m|iany 

;t  the  company  had 

i    agreement    with    the    applicants    :»!.-•»,    and 

agreements  had  dealt  <; 


160  THE   LAAV   OF   RAILWAY   AND   CANAL   TRAFFIC. 

the  principal  traffic  of  both  firms,  and  did  not  allow  the  appli- 
cants to  retain  their  own  advantages  and  to  claim  those  of  the 
rival  firm  as  well. 

Grounds  for          The  objects  aimed  at  by  the  companies  in  granting  preferences 
Hutment*      anc^  advantages  are  many  and  various.     They  may  desire  to  prefer 
themselves — 

(a)  As  carriers  on  their  own  railway ; 

(b)  To  obtain  payment  for  the  advantage  conferred ; 
To  regulate  the  conveyance  of  the  traffic ; 

(c)  To  bring  new  traffic  on  the  line ; 
To  compete  with  their  rivals  ; 
To  simplify  the  charges  ; 

To  carry  more  economically ; 
To  secure  a  guaranteed  bulk  of  traffic. 

Competition  (a)  At  the  commencement  of  the  railway  enterprise  of  the 
with  carriers.  countrv  tiie  traffic  was  naturally  in  the  hands  of  the  great  firms 
of  carriers  of  the  day,  and  as  the  smaller  railway  systems  gradually 
became  consolidated  into  larger  ones,  the  railway  companies  began 
to  take  steps  to  compete  with  the  carrying  firms  for  the  business  of 
town  cartage.  At  first  their  object  was,  no  doubt,  mainly  to  protect 
their  own  interests,  but  later  on  they  laid  themselves  out  to  obtain 
the  profits  of  the  town  cartage  by  providing  the  staff  and  equipment 
of  that  service  themselves.  Before  taking  this  latter  step  the 
companies  were  in  the  usual  habit  of  appointing  one  of  the  local 
carrying  firms  as  their  "  agents,"  expecting  to  derive  thereby  the 
benefit  of  their  agents'  influence  in  the  diversion  of  traffic  to  their 
route,  and,  in  addition,  the  benefit  of  the  non-packing  of  parcels, 
and  of  the  true  declaration  of  the  nature  of  the  goods. 

Packed  The  packing  of  parcels  is  now  regulated,  in  part,  by  section  19 

parcels.  Of  ^he   Provisional  Order  Acts,  and    by   the  regulations  of  the 

classification  relating  to  drapery,  grocery,  hardware,  and  the  like. 

It  was  the  burning  question  of  the  earlier  carriers'  cases.  See 
remarks  of  Cockburn,  C.J.,  in  Garton,  315.  At  the  same  time  it 
may  be  observed  that  the  companies'  objections  to  the  system  do 
not  seem  very  consistent.  If  the  cost  of  carrying  twenty  separate 
hundredweights  is  really,  as  charged  under  the  "  smalls "  scale, 
some  5s.  per  ton  more  than  the  cost  of  conveying  the  same  packages 
in  one  consignment,  it  would  not  seem  that  the  carriers  did  the 
companies  much  harm  in  themselves  taking  the  trouble  to  deal 
with  the  separate  consignments,  and  handing  them  to  the  railway 
company  all  packed  together  as  one. 
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However  this  may  be,  the  companies  disapproved  both  of  this  Preference  of 
.ice   and    of    the   independent   carriers   generally,    and   t: 
avoured  in  many  ways  to  make  the   town  cartage   business 
•  profitable  to  their  own  agents  than  to  rival  carriers. 
The  Court  has  disapproved  of  all  regulations  devised  with  this 
•ct. 
In  Baxendale,  332,  a  lower  rate  was  offered  on  the  condition  that 

•uld  ]»as$  through  the  hands  of  the  company's  agents. 

In  Baxendale,  334,  and  Garton,  335,  reductions  in  rates  were 

ted   on  conditions  not  available   to  carriers,  and  the   Court 

vssed  an  opinion  in  respect  of  them  that  they  were  intended 

to  be  illu- 

In  Cooper,  333,  services  rendered  to  one  carrier  were  refused 
uother. 

In  Baxendale,  314,  and  Garton,  315,  335,  the  company,  having 
no  maximum  for  "small  parcels  under  500  Ibs.,"  charged  a 
collected  and, delivered  rate,  but  alleged  that  the  whole  charge  was 
for  conveyance,  and  that  cartage  services  at  each  end  were  per- 
formed gratuitously. 

In  Garton,  335,  Baxendale,  336,  goods  collected  by  the  ag- 

•d  and  forwarded  some  hours   after  the  station  was 
the  general  public. 

In  Palmer,  337,  the  Court  were  divided  upon  the  question  of 
whether  the  late  reception  was  infrequent  and  exceptional. 
Palmer,    338,   on  further   affidavits,  they  found  it  to  be  in- 
tentional and  systematic. 

Parkinson,  339,  Fishbourne,  342,  the  company  refused  t<> 
•i  IM»H  instructions  to   deliver  to   the  carrier,  and  insisted  on 
r  the  traffic  to  their  own  agent.     On  this  point  I  IK 
rt  of  Sessions  ton],   a   \i-w  slightly  different  to  that  of  : 
lish  Courts.      See  Wannan,  338 A,  Pickford,  338 B.      See  also 
Goddard,  340,  Robertson,  341. 

In    all   the   above-mentioned   cases   the   Court   required 
railway  companies  to  put  the  independent  carriers  and  their  own 
agents  on  the  same  footing. 

:  ord.  372,  the  company  answered  thai   it  was  not  they  but 
r  agents  \vlm  were  responsible  for  the  acts  complained 

thai   tli--  com]  e  issue  of  forms  and  in  «>:' 

had  allov  anying  agents  to  represent  their  business 

as  1  <  ompany,  and  that  they  were  estopped  fi 

MSO:  contrar  i.e  fact  were  that  they  were  not 

N 
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consenting  parties,  as,  on  the  face  of  it,  it  appeared  that  they  were, 
to  the  prejudice  complained  of. 

Cartage  Where  the  company  add  to  their  station  to  station  rates  a  sum 

for  cartage,  and  allow  a  rebate  of  less  amount  when  the  service  of 
cartage  is  not  performed,  the  Court -would  not  consider  this  to  be 
necessarily  wrong  if  both  carted  and  not  carted  rates  were  quoted. 
Kempson,  232 ;  contra  if  the  consignor  had  no  choice.  "  You  have 
no  right  to  make  a  charge  for  being  ready  "  (Wright,  J.,  in  Smith 
and  Forrest,  501). 

Retaliation.  Eates  were  abnormally  increased,  and  made  unduly  prefer- 

ential, by  way  of  retaliation  for  bringing  a  complaint  before  the 
Kailway  Commission.  It  goes  without  saying  that  the  Com- 
missioners did  not  accept  such  a  reason  as  sufficient  justification 
of  the  preferential  rates  complained  of  (Howard,  511). 

Regulation  of  (b)  So  far  as  the  company  have  satisfied  the  Court  that  the 
regulations  introduced  by  them  have  been  devised  bond  fide  for 
the  purpose  of  regulating  the  traffic  in  the  general  interest  of 
the  public,  the  Court  has  not  thought  fit  to  interfere,  although 
the  company  may  have  derived  some  pecuniary  advantage  from 
the  arrangement,  and  the  plan  adopted  may  have  borne  hardly  on 
some  individuals. 

In  Beadell,  327,  and  in  Painter,  328,  the  regulation  of  cab 
traffic  at  the  terminal  station  was  approved,  although  in  one 
instance  the  preferred  proprietor  paid  £600  per  annum  for  the 
privilege  accorded  to  him. 

In  Marriott,  326,  the  exclusion  of  certain  omnibuses  from  the 
station  yard  was  treated  as  an  improper  attempt  to  prefer  the 
company's  own  local  traffic. 

In  such  cases  the  complaining  cabowner,  having  no  traffic  of 
his  own,  would  not  come  within  the  protection  of  the  Acts;  if 
any  grievance  existed  it  would  be  against  the  travelling  public, 
and  if  complaint  is  made  at  all  it  must  be  on  their  behalf. 

Regulation  of  In  Oxlade's  cases,  386,  387,  the  North  Eastern  Company 
regulated  the  coal  traffic  to  such  an  extent  that  they  refused  to 
carry  coal  for  Oxlade  at  all ;  but  their  affidavits  represented  that 
it  was  not  practicable  to  grapple  with  a  traffic  of  8,000,000  tons, 
if  every  coal  merchant  were  to  be  at  liberty  to  have  coal  conveyed 
how  and  when  he  pleased,  and  the  company  had  determined  to 
carry  coal  on  the  colliery  owners'  orders  only ;  since  there  was  no 
preference  shown  as  between  these,  the  Court  accepted  the  expla- 
nation as  satisfactory.  See  on  this  point,  West.  388. 
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In  Locke,  356,  in  connection  with  the  same  regulations,  the 
Railway  (  \>m  mission  ers  did  not  approve  of  a  charge  of  3c?.  per  ton 
in  respect  of  accommodation  provided  gratuitously,  or  nearly  so, 
for  other  coal  traffic,  nor  of  a  rebate  of  2^  per  cent,  on  the  same 
t  rattle  allowed  to  the  colliery  owners  and  refused  to  the  merchants. 

(c)  To  one  of  the  complaints  made  by  Oxlade,  386,  the  com-  Increase  of 
pany  replied  that  the  preferential  rates  complained  of  were  not  tr 

.vith  the  view  to  prejudice  the  applicant,  but  solely  with 
view  to  introduce  the  northern  coke  into  Staffordshire." 

.    in    itself,    was    held    to    afford    no    justification    for 

unequal   mileage   rates.     And   similarly   in   Ransome,    343.      In 

ses  the  desire  to  introduce  new  traffic  was  held  to  be 

iniate,  provided    that  the  lower  quotations  made  with  this 

object  were  based  upon  calculations  showing  equal  profit  arising 

the   company  owing   either   to  bulk   of  traffic  or   to   longer 

leads. 

contentions   arose   in   early   cases   upon  the   question  Longdistance 
a  iiivcii  reduction  in  mileage  rate  was  justified  by  the 
increased  length  of  lead.     In  Ransome,  344,  the  Court  approved 
.e  principle  of  the  graduated  scale  adopted,  but  held  it  to  have 
unfairly  worked  out,  and  a  mere  pretence  of  obedience  to  the 
injunction    issued  in  the  previous  case.     An  amended  scale  was 
oved  of.     See  Ransome,  345,  346;    also  Nicholson,   330,  and 
Foreman,  347. 

pure  qin-stion  of  fact  whether  a  long-distance  rate  is  the 

lit  of  a    short-distance   rate  is  now  set   at  rest  by 

nl'.|,tioii  by  Parliament  of  tin-  graduated  scale  proposed   in 

:ial  Orders  of  the   lloanl  of  Trade.     For  coal,  in  the 

coal  •;  :he  mil'-a^o  rates  approved  are  — 

d. 

first  20  miles,  per  ton  per  mile,  (>'95 
„      next  30 

„      next  50  „  „  0'50 

of  ance  0'40 


its  not  substantially  d  ly  long- 

distance quotations  of  the  compan 

such    a  ive  solution    has  been  provided  to  the 

similar  question  of  ti  train  loads.     If  in  any  instance  the 

;  *  make  substantial  reductions  in  rate  on  this  gron 
be  for  them  to  show  in  ear  r  case,  by  such 
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Irregular 
graduation. 


Economy  in 
working. 


evidence  as  may  be  available,  that  the  reduction  in  charge  bears 
some  reasonable  relation  to  the  economy  effected. 

Such  comparisons  are  not  susceptible  of  precise  calculation, 
but  the  Court  will  not  attempt  to  weigh  such  matters  in  golden 
scales  when  once  they  are  satisfied  as  to  the  lona  fides  of  the 
company.  An  irregularity  in  a  scale  of  charges  which  affected 
the  applicant  prejudicially  and  individually  was  ordered  to  be 
adjusted  (Woodger,  351). 

Generally  speaking,  any  circumstances  which  would  tend  to 
account  for  an  increase  or  decrease  of  the  average  cost  of  working- 
would  justify  a  higher  or  lower  comparative  rate.  See  Bellsdyke, 
352,  and  Newry  Commissioners,  371,  where  a  shorter  distance  was 
put  upon  an  equality  with  a  longer  one  on  account  of  its  heavier 
gradients. 

In  Skinningrove,  368,  higher  maxima  were  chargeable  on  one 
route  than  over  another,  but  the  Court  disapproved  the  argument 
that  the  company  created  an  undue  preference  when  they  charged 
equal  mileage  rates  by  both  routes. 

In  Broughton  and  Plas  Power,  364,  the  Court  found  it  diffi- 
cult to  compare  a  rate  of  2s.  5d.  for  thirty-six  miles  with  one  of 
6s.  for  156  miles,  and  they  came  to  the  conclusion  that  the  traffic 
did  not  substantially  compete.  It  may  be  observed  that  the 
graduated  scale  before  referred  to  (assuming  one  terminal),  if 
reduced  by  25  per  cent.,  would  give  2s.  3d.  in  the  one  case  and 
6s.  in  the  other,  so  that,  according  to  more  modern  lights,  the 
total  amount  of  undue  preference  to  be  justified  in  this  case  only 
amounted  to  2d 

Burton  traffic.  The  alleged  preference  of  some  brewers  of  Burton  over  others, 
and  of  Burton  itself  over  other  towns,  as  respects  the  inwards 
rates  for  grain  and  malt  and  the  outwards  rates  for  beer,  has  given 
rise  to  much  litigation  under  the  various  heads  under  which  the 
jurisdiction  of  the  Eailway  and  Canal  Commission  may  be 
invoked. 

In  Richardson,  363,  the  Court  thought  that  differential  rates 
for  beer  as  between  Newark  and  Burton  were  justified  by  the  fact 
that  the  difference  in  quantity  resulted  in  better  loading  and  more 
economical  working.  Contra,  with  the  inwards  traffic  in  grain, 
the  mode  of  working  of  which  was  the  same  in  both  cases. 
For  other  cases  relating  to  Burton  traffic,  see  Bell,  354,  and 
Thompson,  353. 
Bulk  of  A  more  difficult  question  arises  when  an  element  in  the- 

traffic. 
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-i- U- ration  of  the  equity  of  a  reduced  rate  is  the  guarantee  of  a 

bulk  of  traffic.     An  undertaking  by  a  trader,  who  is  in  a  position 

one,  to   send   all   his   traffic   by   a  given   route,   is   no 

ion   of  preferential   rates  against   a    trader  who   is   not 

Baxendale,   334,  Garton,  335,  Diphwys,   349,  Holland,   349A, 

Rhymney,  370. 

the  Courts  appear  not  disinclined  to  hold  that  a  guarantee 

_re  bulk  of  traffic  is  a  commercial  advantage  which  a  rail- 

company  is  justified  in  securing.     When  the  justification  has 

been  accepted,  it  has  been  accompanied  by  the  statement  that  the 

•  offer  is   open   to   all   the   world,   and    that    proportionate 
•tions  would  be  made  upon  guarantees  of  lesser  bulk  (Nicholson, 

330,  Greenop,  355,  Daldy,  378). 

In   Rhymney,  370,  a  guarantee  of  traffic  to  be  sent  in  such 

•  and  regular   quantities   as  to  induce  economy  of  working 
was  held  to  justify  an  equivalent  reduction  in  rate,  but  the  con- 

<  >rs  of  other  traffic,  capable  of  being  worked  as  economically, 

though  less  in  total  amount,  were  held  entitled  to  the  same  rate. 

no  corresponding   economy  results   to   the  company,  the 

:i  of  differential  rates,  as  between  larger  and  smaller  traders, 

•  •  very  thing  the  Act  was  passed  to  avoid. 

In  Mills,  Fairweather  &  Co.,  479,  a  competing  firm,  who  paid 

•i<»n  at  Cxi.  per  ton  on  about  24,000  tons,  entered 

an  agreement  undertaking  to  erect  large  works  on  the  banks 

n;i  1.     Tlii-  waa  looked  upon  as  a  guarantee  of  a  certain 

f  trailic,  but  there  was  nothing  in  it  of  the  nature  of  an 

nt  for  a  covenant  to  allow  all  traffic  over  24,000  tons  to 

nted  by  way  of  buying  nil'  anticipated  com- Buying  otr 
n<»  sufficient  answer   to  a   complaint    of   undue" 
nee  (Harris,  329,  Diphwys,  349). 
A    reduction   in  tin-  price  of  season  tickets  issn.  iders,  Sewon 

the  bulk  of  the  yearly  trailic.  \\a->  held  not 

•  •an  undue  ]  to  the  small,  r  trader  (Inverneti 

Chamber  of  Commerce,  502). 

•  t  of  1888,  section  30,  authorizes  harbour  authorities 
uike  complaint  of  the  disadvantage  to  which  their  port  may  be 
od  as  compared  with  any  other  port  from  \vb  ifl  con- 

<1  by  the  same  railway,  in  consequence  of  preferential  rates 

•y  Newry,  371,  and  Carrickfergiu, 
•|iial  mileage  1  by  the  Railway 
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Commission  before  the  passing  of  the  Act  which  distinctly 
authorized  their  so  doing.  In  these  cases  the  Court  expressed 
the  opinion  that  although  there  were  obvious  objections  to  adopt- 
ing equal  mileage  rates  as  a  standard  of  charge,  still,  when  such 
a  standard  was  not  adopted,  the  rates  in  operation  should  be 
perfectly  unassailable.  See  also  Timm,  379. 

The  Ayr  Harbour  Trustees,  440,  complained  of  the  undue 
preference  of  Greenock  and  Ardrossan  by  the  granting  of  through 
rates  to  Ireland  from  those  ports  and  their  refusal  via  Ayr.  The 
Londonderry  Harbour  Commissioners,  445,  complained  of  the 
similar  preference  of  Greenore.  The  opinions  of  the  Court  as 
to  what  ought  to  be  are  fully  expressed  in  the  latter  case,  and 
are  quoted  in  the  epitome  in  the  Digest.  Prior  to  1888  there 
may  have  been  some  little  doubt  as  to  the  technical  jurisdiction 
of  the  Court  to  give  full  effect  to  them,  but  it  seems  clear  that 
the  various  provisions  of  the  Act  of  that  year  would  enable  the 
Court  to  provide  full  and  efficient  remedies  if  such  cases  were 
now  substantiated. 

Coal  mer-  In  Charrington,  Sells,  Dale  &  Co.,  520,  complaint  was  made  of  a 

e'  secret  rebate  of  1  £  per  cent,  made  to  Messrs.  Eickett,  Smith  &  Co. 
on  all  payments  made  for  carriage  of  coal  exceeding  the  sum  of 
£140,000  per  annum. 

The  defendants  justified  the  allowance  on  two  grounds,  that 
the  bulk  of  traffic  conveyed  was  such  that  they  could  afford  to 
make  the  allowance  out  of  the  economy  effected,  and  that  the 
allowance  was  in  reality  the  buying  off  of  sea  competition. 

The  views  of  the  members  of  the  Eailway  Commission  were 
divergent  upon  both  points.  The  learned  judge  thought  that  if 
bulk  of  traffic  was  to  be  taken  into  consideration  the  law  of  undue 
preference  would  gradually  be  done  away  with.  The  Commis- 
sioners considered  that  an  allowance  should  be  made,  but  expressed 
different  opinions  as  to  the  amount.  As  regards  the  allowance 
treated  as  a  factor  in  sea  competition,  Sir  F.  Peel  considered 
that  the  preference  was  justified ;  Viscount  Cobham  held  that  it 
was  a  step  towards  the  establishment  of  the  monopoly  of  large 
firms,  and  against  the  principles  laid  down  by  the  Legislature. 
Wright,  J.,  held  the  answer  a  sufficient  defence  in  law,  but  came 
to  the  conclusion  that  the  facts  disproved  it. 


CHAPTER  XVI II. 
COMPETITION. 

IN  considering  the  existence  of  competition  as  a  special  justifica- 1 
tion  for  inequality  of  rate,  it  is  to  be  noted  that  it  is  some  form  of  jn  rate  bM&i 
••tition  which  occasions  all  the  reductions  in  rate  ever  quoted,  oncompeti- 
AVhen  a  railway  or  canal  company  are  authorized  to  charge  3d. 
per  ton  per  mile  for  the  conveyance  of  a  given  commodity,  the  only 
reason  for  making  a  charge  of  2(/.  would  be  that  the  commodity 
be  supplied  from  some  other  place,  or  else  that  something 
er  may  possibly  be  substituted  for  it. 

The  problem  calling  for  solution  by  railway  managers  in  the 
interest  of  the  railway  companies,  and  by  the  Legislature  in  the 
:vst  of  the  public,  is  to  fix  the  limit  of  reduction  upon  long- 
nee  rates  in  such  a  manner  as  to  enable  distant  traffic  to 
;.ete  with  that  which  is  nearer,  and  at  the  same  time  to  safe- 
guard the  interests  of  the  railway  companies  themselves,  together 
with  those  of  the  nearer  producer. 

The  complications  arising  from  the  statutory  provisions  as  to 
home  and  foreign  produce  are  dealt  with  in  another  chapter. 

In  ler  cases  decided  under  section  •_'  «.f  the  Trallic  Act  Early  OMM. 

.~4,  the  interests  ,,f  railway  companies  in  their  competition 
with  one  another,  or  with  a  sea  route,  were  not  allowed,  in  them- 
:fy  ii  preference  of  one  rla^  of  traflie  over  another. 

was  touched  u] ion  in  Harris,  329,  where  the  deft.  Threatened 
vay  company  were  threatened  with  the  co  >\\  of  a  com-01 

:.UM-lille     Unless   they    LMVe     ]  .1'.  •!'•  •!  Tilt  ia  1     HltCS  tO    tllC  traffic 

rd  Lonsdale's  oollieriea     Oookbuni)  r..J..  and  the  judges  of 
1  'ourt  of  Common  Pleas,  expressed  the  clear  opinion  1 1 
consi  -is  would  not  just  ily  the  granting  of  preferences  to  one 

set  <  luals  as  against  others  similarly  situated.    The  Riflwsy 

iraissioners  adopted  the  same  view  as  against   the   Festiniog 
i\vay  Coin  Diphwys,  349,  and  Holland,  341' 
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Sea  carriage.  In  Ransome's  cases,  343-346,  there  was  the  double  competition 
of  sea  carriage  and  of  a  shorter  land  route,  but  while  this  competi- 
tion was  allowed  to  afford  an  answer  to  an  allegation  of  intentional 
prejudice  to  the  applicant,  it  was  scarcely  so  much  as  set  up  as  a 
justification  of  the  lower  rates  quoted.  These  were  held  to  be  due 
or  undue  according  as  it  was  shown  that  they  were  proportionate 
to  the  expenses  of  working  long  and  short  distance  traffic  in  large 
and  small  quantities  respectively. 

The  same  considerations  were  discussed  by  the  Court  of  Common 
Pleas  in  Nicholson,  330,  331,  and  in  Garton,  335,  where  reductions 
in  rates  were  approved  or  disapproved  as  they  appeared  to  be 
justified  or  not  by  the  estimated  cost  of  conveyance. 

Competition  for  the  Burton  traffic  was  the  alleged  justification  for 
differences  in  rates  in  Evershed,  319.  The  facts  of  that  case  brought  it 
within  the  scope  of  section  90,  but  the  opinion  of  Earl  Cairns  appears 
to  deal  with  the  question  on  broader  lines,  and  to  lay  down  the 
distinct  principle  that,  as  a  proposition  of  general  law,  competition 
affords  no  answer  to  a  case  of  unequal  treatment  of  similar  traffic. 

Judgment  of         The  precise  question  whether,  under  the  Traffic  Act,  "  a  reduc- 

Commtssion.  *ion  can  ^e  maintained  in  law  in  respect  of  its  being  given  with  a 
view  to  competition,"  was  raised  before  the  Eailway  Commissioners 
in  Thompson,  353.  The  Court,  while  disallowing  the  justification 
in  that  particular  instance,  expressed  the  view  that  it  might  be 
taken  into  consideration. 

"Bndd"over-  In  Budd,  358,  it  was  held,  in  the  Exchequer  Division,  that 
competition  was  no  answer  to  a  complaint  of  undue  preference, 
and  the  Court  allowed  a  claim  of  £50  for  overcharges  accordingly. 
The  case  was  overruled  by  the  Court  of  Appeal  in  Pickering 
Phipps,  374,  where  it  is  made  quite  clear  that  the  judges  of  the 
Exchequer  Division  had  overstepped  their  jurisdiction,  and  that 
it  was  neither  competent  for  them  to  deal  with  questions  of  undue 
preference  at  all,  nor  for  any  Court  to  award  damages  by  way  of 
overcharges  for  an  infringement  of  the  1854  Statute. 

Effect  of  The  decisions  upon  the  defence  of  competition,  as  they  stood  in 

1888,  seem  to  be  consistent  to  the  effect  that  the  necessities 
of  competition  afforded  no  sufficient  answer  in  themselves  to  a 
complaint  of  undue  preference,  but  that  they  would  constitute  a 
justifiable  ground  for  a  reduction  of  rates  made  with  due  regard  to 
economy  and  bulk  of  traffic. 

Since  1888  the  contention  has  been  pressed  upon  the  Courts 
that  the  interest  of  the  companies  in  competition,  without  regard  to 
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other  circumstances,  constitutes  in  itself  a  sufficient  justification 
for  preferential  rates.     The  contention  carried  to  its  logical  con- 
clusion, as  suggested  by  the  first  paragraphs  of  this  chapter,  would 
justify  every  preference  of  every  kind  whatever,  since  it  may  be 
:ned  that  no  manager  reduces  a  rate  to  any  greater  extent  than 
« insiders  absolutely  necessary  in  order  to  enable  the  competing 
c  to  be  brought  into  the  market  via  the  line  of  railway  in 
which  he  is  concerned. 

development  of  the  plea  of  "competition"  is  based  upon  Outline  of 

ilway  and  Canal  Traffic  Act,  1888.     By  this  8e 
>u,  it  is  provided,  subsection  1,  that  when  a  prima  facie  case 
.ifference  in  rate  is  made  out,  the  burden  of  proving  that  it  is 
not  undue  shall  lie  on  the  railway  company. 

By  subsection  2,  the  Court,  in  deciding  whether  the  preference 

complained  of  is  undue,  is  authorized  to  take  into  account,  so  far 

as  may  be  reasonable,  two  things,  namely,  the  necessity  of  the  low 

rate  in  order  to  secure  the  traffic  in  the  interests  of  the  public,  and 

impracticability  of  reducing  the  higher  rate  of  the  two. 

renthesis,  implied  authority  is  given  to  the  Court  to 

take  into  consideration  any  other  considerations  affecting  the  case. 

The  enactment  is  followed  by  a  proviso  that  the  Commissioners 

1  sanction  no  difference  in  the  treatment  of  home  and  foreign 

merchandise. 

By  subsection    3,   the   Commissioners    shall    have   power  to 
it  a  higher  charge  shall  not  be  made  for  the  conveyance  of 
like  traffic  for  a  shorter  distance. 

The  ( .-'.niiMi -nt<  of  Wills,  J.,  upon  this  section  are  as  follows :  opinion  of 

is,"   he   says   (Liverpool   Corn   Traders,    375),    "that 
rded    Ian  a    very   free   hand  to  the   Court, 

who  are  not  bound  to  take  tin-  mutters  into  consideration  at  all, 
•   iar  as  they  might    think   reasonable,  and  these 
id  it  ion  to  any  other  considerations  affecting  the  case.     Th« 
isions  of  the  section  would  naturally  indicate,  an    invitation 
area  of  discussion,  and  not  to  favour  the  view 
ttorney- Genera]  that  henceforward  the  commercial  interests 
iy  companies  are  to  be  disregarded  if  they  cont' 
interest." 

aly  seem  a  hopeless  matter  to  contend 

•is  any  other  meaning  than  that  the  whole  question,  in  its  JJ^J!, 
full  int. -grit v.  i<  left  to  t!  ttered  discretion  >  lUilway 

Th«-  <ol«-  In  v  are  not  to 
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be  governed  by  considerations  which  do  not  affect  the  case.  What 
the  section  seems  to  indicate  to  the  Eailway  Commissioners  as  a 
guide  in  the  consideration  of  complaints  of  undue  preference 
is  that  they  would  act  in  accordance  with  the  wishes  of  the 
Legislature  if  they  took  three  steps  in  the  matter.  A  difference  in 
mileage  rates  being  shown,  and  the  intention  of  the  Legislature  as 
regards  equality  being  prima  facie  disregarded,  it  is  for  the  railway 
company  to  show  that  the  rates,  though  unequal,  do  not  result  in 
preference  or  in  disadvantage ;  if  they  do  so  result,  it  is  upon  the 
company,  again,  to  satisfy  the  Court  that  upon  a  balance  of  interest 
it  is  the  trader,  and  not  the  railway  company,  who  ought  to  suffer 
injury ;  but  even  when  the  railway  company  have  gone  so  far  the 
question  is  still  not  settled.  Ex  liypothcsi  the  trader  has  been 
shown  to  be  injured,  and  the  Court  is  not  expected  to  sanction  the 
injury  until  it  is  shown  that  there  exists  no  reasonable  remedy  for  the 
grievance.  In  order  to  maintain  the  low  rate,  the  railway  company 
must  satisfy  the  Court  that  the  interest  of  the  public  requires  it,  and 
in  order  to  maintain  the  high  rate  the  company  must  prove  such  a 
dislocation  of  their  rate  system  generally,  or  some  such  equivalent 
difficulty,  as  to  make  it  inexpedient  to  require  such  a  solution. 

The  Legislature  has  not  embodied  the  provisions  of  section  27 
in  a  public  general  Statute  intending  them  to  be  without  meaning 
at  all ;  and,  although  they  refrain  from  laying  down  any  positive 
enactment  in  view  of  the  great  complexity  of  the  subject,  it  is 
suggested  that  some  effort  should  be  made  to  ascertain  the  spirit 
of  the  legislation,  and  to  follow  it  as  far  as  practicable,  as  opposed 
to  the  adoption  of  a  literal  construction  which  would  allow  the 
terms  of  the  statute  to  be  ignored  altogether,  on  the  ground  that 
the  language  in  which  they  are  couched  is  permissive  and  not 
peremptory. 

Although  the  word  "  competition  "  is  not  used  in  the  section,  it 

has  been  generally  assumed  that  the  justification  of  competition  is 

the  point  principally  aimed  at.     The  provisions  of  the  section  have 

been  mainly  discussed  in  connection  with  this  defence  in  the  three 

cases  of  the  Liverpool  Corn-Traders'  Association,  373A,  the  Liverpool 

Corn-Traders'  Association,  375,  and  in  Pickering  Phipps,  374. 

Liverpool  in  the  case  of  the  Liverpool  Corn  Traders,  373A,  complaint  was 

v.  London       made  that  they  were  prejudiced  by  having  to  pay  a  rate  of  12s.  $d. 

WestJrnth      Per  ^on  ^or  §ra^n  fr°m  Liverpool  to  Birmingham,  distance  98  miles, 

Railway.        as  compared  with  a  rate  of  Ss.  ±d.  as  paid  on  the  competing  traffic 

landed  at  Cardiff,  and  travelling  a  distance  of  173  miles  on  its 
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:iey  to  the  same  place.     The  rate  from  Liverpool  per  ton  per 

mile  worked  out  to  3J  farthings,  while  the  Cardiff  rate  came  to 

;t    half   a  farthing  (O'G    farthing).     The   defts.  justified   the 

".iff  rate   by   the   competition    of   the  Severn  ports,  and   by 

the    smallness    of    the    traffic,    which    amounted    to   some   300 

tons    only   in   the  year.     Wills,   J.,   expressing   the   opinion   of 

Court,   pointed   out   that   although    they  might   well   refuse 

edress    so    fanciful    a    grievance    as    the    diversion   of  300 

tons  of  traffic  from  Liverpool  to  Cardiff,  still,  it  was  sufficient  to 

warrant  an  application  to  the  Court  if  it  were  anticipated  that 

practices  legally  objectionable  might  eventually  lead  to  consequences 

injurious  to  the  applicants'  interests.     The  motto,  dbsta prindpiis, 

was  peculiarly  appropriate  to  an   instance  of  such   a   character. 

there   anything    in    the   public   interest   which   would  Public 

.ranting  of  a  rate  so  preferential.     Although  it  was  in 
•ssible  to  ignore  the  fact  that  in  reality  the  whole  grain  traffic 
Cardiff  to   Birmingham  was   at   issue,  it  was   exceedingly 
difficult  to  decide  what  the  public  interest  in  such  a  case  might  be. 
public  interest  of  Liverpool  might  not  be  that  of  Birmingham, 
i  general  rule,  it  was  against  public  interest  that  uncertainty 
should  be  introduced  into  trade  by  frequent  or  violent  or  arbitrary 
iges   of  the   circumstances    under   which   people   engaged   in 
business  had  to  carry  it  on,  or  that  artificial  circumstances,  which 
it  be  created  at  the  will  or  the  caprice,  or  for  the  self-interest 
iy  one  man  or  body  of  men,  and  which  might  be  swept  out  of 
:ence  as  lightly  as  they  were  created,  should  be  permitted 
;  I'ere  with  the  natural  course  of  trade. 
Asa  result  of  the  order  made  by  the  Court,  the  North-Wes 
pany  gave  up  their  attempt  to  compete  for  the  Cardiff  trade, 
i-ut  rates  into  operation  proportionate  to  those  from  Liverpool. 
then   proceeded  to  deal  with  the  rates  of  tin-  l, 
:i\vav    Company.       The    rates    quoted   by  that  ^Q 
re  for  the.  '.is  miles,  Hirkenhead  t<>  r.irmingham,  11*.  3f/. ;  Western 
:.irmin-ham,    ML'   miles,  Witnesses   for   the 

ts  maintained  that  a  tial  portion  of  the  Liverpool 

ted  to  Bristol  and  tin;  Severn  ports.     The  grain 
»»rpool  for  twelve  years  had  remained  .^ 
about  1,500,000  tons,  while  that  of  llHslnl  had  -n-wn  I: 
to  603,000  tons,  and  that  of  Cardiff  «i m     o.  000  tons  to  140,000 
tons.     The  reply  of  \Vestern  Company  was  that    the 

••ad  rate  ought  not  to  be  reduced.    Treated  as  a  rate  from 
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Birkenhead,  it  was  as  low  as  the  Bristol  rate,  since  it  included 
services  of  barging,  warehousing,  cartage,  and  the  like,  valued 
roughly  at  4s.  8d.  Treated  as  a  Liverpool  rate,  which  in  reality  it 
was,  it  could  not  be  reduced  without  bringing  down  the  whole  of 
the  Liverpool  rates  as  legally  and  properly  charged  by  all  the 
other  railway  companies.  This  was  an  instance  of  the  case 
provided  for  by  section  27,  where  the  inequality  could  not  be 
removed  without  unduly  reducing  the  rates  charged  to  the  com- 
plainant. The  Bristol  rate,  on  the  other  hand,  could  not  be 
increased,  as  it  was  stereotyped  by  the  rate  charged  by  the  shorter 
route  of  the  Midland  Eailway  Company,  and  on  the  water-borne 
traffic  via  Sharpness  and  Gloucester.  Upon  this  state  of  facts  the 
Court  were  at  one  upon  the  question  of  the  lower  rate,  and  they 
held  that  if  the  Great  Western  Company  were  willing  to  convey 
grain  by  their  circuitous  route  at  the  same  rate  as  the  Midland 
Company  by  their  direct  line,  it  was  in  the  public  interest  that 
traders  should  have  the  option  of  the  alternative  route.  Upon  the 
question  whether  the  higher  rate  should  be  reduced,  the  members 
of  the  Court  differed. 

Sir  F.  Peel.  Sir  F.  Peel  was  of  opinion  that  if  the  Great  Western  Com- 

pany chose  to  collect  grain  traffic  in  Liverpool  itself,  and  be  at 
the  expense  of  cartage  and  of  barging  it  across  the  Mersey, 
there  was  nothing  in  the  Statute  to  prevent  their  so  doing.  But 
so  far  as  they  were  dealing  with  traffic  landed  at  Birkenhead, 
the  rates  from  that  port  should  bear  a  closer  comparison  with  those 
charged  from  the  Severn  ports.  The  Bristol  rate  worked  out  to  a 
mileage  of  0*47  of  a  penny  per  ton  per  mile;  the  Cardiff  and 
Sharpness  rates  both  gave  0'64  of  a  penny  per  ton  per  mile. 
A  mileage  rate  of  0*92d  from  Birkenhead  was  open  to  adjustment. 
Viscount  Cobham  was  of  opinion  that  any  substantial  lowering 
of  the  Birkenhead  rates  would  involve  a  similar  reduction  in  the 
Liverpool  rates,  that  no  circumstances  existed  requiring  so  great 
a  change,  and  that  the  contingency  was  that  especially  provided 
for  by  section  27.  "  The  judgment  I  have  formed  on  this  case  is,  I 
quite  admit,  founded  to  a  considerable  extent  upon  .contingencies  and 
probabilities,  rather  than  on  facts.  It  could  hardly  be  otherwise. 
The  effect  of  an  order  to  remove  an  undue  preference  must  be 
more  or  less  a  matter  of  speculation.  It  must  be  assumed  that  it 
will  benefit  the  applicants,  otherwise  it  ought  not  to  be  issued ; 
but  it  is  not  easy  to  prove  to  demonstration  that  such  will  be  the 
result.  It  may  be  conceded  that  the  applicants  in  this  case,  if 
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successful,  probably  would  be  benefited,  although  indirectly,  but  it 
.ot  sufficient  to  show  only  this.  The  Court  must  inquire 
further  into  the  probable  results  of  an  order,  and  if  they  are 
reasonably  satisfied  that  under  it  injury  to  the  public  interests 
and  undue  detriment  to  the  railway  company  will  accrue,  then  it  is 
their  duty  to  refuse  the  application." 

Mr.  Justice  Wills  delivered   a  judgment  to  the    effect   that,  Wills,  J. 
ugh  the  evidence  was  complicated  and  contradictory,  certain 
:it  conclusions  sufficient  to  determine  the  case  could  be  drawn 
from  it.     The  evidence  was  sufficient  to  show  that  the  Liverpool 
••rs  were  enabled  to  maintain  an  effective  competition  with 
•1  in  the  Midland  towns,  and,  on  the  whole,  to  remain  in 
a  position  of  substantial  superiority.     The  rates  from  the  western 
ports  were  fixed  in  the  interests  of  the  defts.,  and  not  with  the 
of  preferring  any  particular  locality.     Lastly,  unless  there  is 
inequality  between  the  rates,    the  competition  of    the    western 
with  Liverpool  cannot  be  maintained.     So  stated,  the  case 
became  a  plain  one.     The  preference  was  justified.     The  question 
her  the  inequality  could  be  redressed   became   inapplicable 
i,  upon  mature  consideration,  the  Court  had  reached  the  con- 
clusion that  the  inequality  ought  not  to  be  interfered  with.     His 
hip's    own    opinion    was    that  it   could    not   be    redressed, 
since  the  high  rate  could  not  be  reduced  nor  the  low  rate  ni- 
ne construction  of  the  section  required  "  or "  to 
be   read   instead   of  "  and."     If  the   company  could   show   that 
ic  was  justitird,  the-  preference  ceased  to  be  undue.     His 
concluded  his  judgment  by  pointing  out  the  grave  and 
'•onsequences  of  a  decision  in  favour  of  the  applicants 
h  which  we  quut»-  in  the  Digest. 
When  the  point,  more  especially,  that  the  Kail  way  ( 'om  mission  Court  of 

practicability  of  ivdm-in-  tin-  liigli.-r  rate,  Appci 
came  before  the  Court  of  Appeal,  the  Master  of  the  llolls,  Lord 
•owen  an  LJJ.,  concurring),  held  that  the  section 

gave   that    Court    th-  itlmrity    to    consider    oi 

whatever   they   thought    relevant       Kvn    if   ii  I.MM* 

to  be  acted  upon, 

>  within  the  power  of  that  tribunal.      I 

made  the  master  of  the  position  ;    th  at   tiihun.il   is   to  take  all 
matters  into  consideration,  and  they  are  to  say  what  they 

en  the  -i  -rs,  as  concerns  the  public,  and  as 

concerns  the  railway  company."  greatest  possible 
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power  is  given  to  the  Hallway  Commission  Court,  and  that  the 
conclusions  of  fact  to  which  they  have  come  by  so  applying  this 
section  of  this  Statute  are  not  matters  of  appeal  to  this  Court." 

The  differing  judgments  in  the  cases  last  referred  to  show  that 
it  is  not  the  evidence  only  in  such  matters  which  is  "  complicated 
and  contradictory."  It  may,  however,  be  taken  that  the  law,  as  so 
far  laid  down,  amounts  merely  to  the  negative  proposition  that 
the  permissive  language  of  the  Statute  affords  no  legal  guide  to 
the  determination  of  cases  of  undue  preference,  when  the  defts. 
plead  that  their  action  was  induced  by  the  necessities  of  competi- 
tion. Each  case  stands  entirely  on  its  own  merits,  and  no  legal 
reason  exists  why  two  identical  cases  should  not  be  decided  in  a 
diametrically  opposite  manner. 

Such  a  result  is  certainly  not  satisfactory.  We  have  quoted  in 
the  Digest  (375)  a  large  part  of  the  judgment  in  which  it  is  deduced 
that  a  trader  has  no  remedy  against  undue  preference  accorded  to 
his  competitor  when  the  interest  of  the  preferring  railway  is 
involved  in  the  maintenance  of  the  preference,  because  the  principles 
there  advocated  are  clearly  those  which  govern  or  affect  the 
decisions  of  all  the  Courts  before  which  they  are  advanced.  There 
is  nothing  special  in  the  judgment  of  Mr.  Justice  Wills  other  than 
the  clearness  with  which  the  views  acted  upon  are  stated. 
Kailway  Underlying  these  judgments,  and  forming,  indeed,  the  base  upon 

com1  Ttition  wn^cn  ^ne7  are  founded,  are  two  propositions  of  fact  treated  as 
uncontested  axioms,  and  held  to  be  of  a  character  to  require  that 
both  law  and  equity  should  give  way  before  them.  The  axioms, 
the  truth  of  which  we  venture  to  gainsay,  are  these :  It  is  in  the 
interest  of  the  railway  companies  that  there  should  be  no  limit  to 
their  competition  with  one  another ;  It  is  in  the  interest  of  the 
public  that  no  restraint  should  be  put  upon  their  competition.  No 
one,  probably,  would  commit  himself  to  the  truth  of  these  pro- 
positions without  implying  some  amount  of  reservation.  It  is 
because  it  appears  that  to  a  great  extent  they  are  advanced, 
admitted,  and  acted  upon  without  any  reservation  at  all  being  taken 
into  account,  that  we  think,  even  as  a  matter  of  law,  a  few  para- 
graphs may  be  usefully 'employed  in  their  discussion.  Collins,  J., 
as  president  of  the  Eailway  Commission,  points  out  the  distinction 
between  healthy  and  unhealthy  competition  in  the  Didcot  and 
Newbury  case,  infra;  and  Wills,  J.,  in  Pickering  Phipps,  374,  while 
lie  approves  of  one  mode  of  competition  adopted  by  the  defts. t 
strongly  condemns  another.  For  our  own  part,  we  make  bold  to 
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,--st  that  the  real  truth  as  regards  the  axioms  mentioned  lies 

much  nearer  to  the  exact  opposite  of  them  than  to  any  line 

drawn  halfway  between  the  two  extremes  of  their  positive  assertion 

and  their  absolute  negation.     As  regards  the  proposition  that  it  is 

to  the  interests  of  the  railway  companies  that  they  should  be 

to  compete,  the  statement  of  the  proposition  in  terms  so 

needs  no  confutation.     It  may  clearly  be  to  the  interest  of 

North  Western  Company  that  nothing  should  prevent  their 

•  ion  with  the  Midland,  provided,  of  course,  that  the  Midland 

should  be  restrained  from  competing  with  them,  but  as  soon  as  it 

\  railway  company  is  to  be  free  to  compete  with 

v  other,  the  advantage  of  competition,  considered  from  a  railway 

point  of  view,  changes  from  a  positive  into  a  negative  quantity. 

is  so  1  tr  recognized  by  the  railway  companies  throughout  the 

loin  that  they  have  entirely  abandoned  all  such  competition 

as  consists  in  the  offer  of  reduced  rates  or  fares  between  the  same 

v  themselves  impose  a  limit  on  their  own  competition 

which  does  away  with  by  far  the  greater  part  of  it. 

;heii,  when  Parliament  has  sanctioned  the  construction  of  Reduction  of 
a  competing   route,    the   railway   companies,  with   one   consent, rc 

to  enter  into  any  competition  at  all  beyond   the  mere 

open  the  route  by  which  competition  becomes  possible,  and 

nice  to  compete  further  becomes  a  self-imposed  law, 

passed  in  their  nwn   interest,  it  seems  strange  that  it  should  be 

assumed,  without  any  vestige  of  proof  or  evidence,  that  any  further 

>n,  no   matter   how   slight,    must   be   to   the  companies' 

In  the  early  days  of  railway  enterprise  the  railway 

1  eninprtr  with  one  another;  in  America  they  compete 

W.-iv  Me  to  put    down    ihe  competition   of  rates 

amo:       ,  til  ways,  tin-  doing  so  would    add   many 

value  nf  those  enterprises.     A  period  of 

•  mpetition  in  rat  I  '.n-jli-li  companies  would 

market  value  of  their  stocks  in  the  same  pn.p<>ition. 

tniae  airived  at  is  that  between  comp<  ii its  the 

total  rates  are  to  be  fixed  by  agreement,  hut   nothing  prevents  one 

com:  a  sending  t  raffle  by  a  route  twice  as  long  and  reducing 

1'V  on, --half. 

>  >sitions  by  whi-  h  tin*  practice  and  the  content 

V  charges  S.s  1 00 

stol  to  Birmingham;  Company  13  charges 
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8s.  4:d.  for  150  miles,  at  %d.  per  mile,  by  their  route  between  the 
same  places.  It  is  assumed,  without  argument,  that  the  reduction 
of  B's  rate  of  charge  from  \d.  to  %d.  is  the  competition  which  the 
Legislature  approves  of,  but  a  similar  reduction  in  the  mileage 
charge  of  company  A  would  be  unhealthy  and  not  to  be  counte- 
nanced. 

Reduction  of  As  a  general  rule,  the  advantage  derived  by  a  company  from 
competition  of  this  character  can  be  but  very  little.  Company  A 
may  make  £40  profit  on  the  £100  for  carrying  the  traffic  100 
miles;  if  it  costs  company  B  £20  to  carry  the  same  traffic  40 
miles  further,  the  railway  system  as  a  whole  loses  one-half  of  the 
net  profit  possible  to  be  made  on  the  traffic  diverted  to  the 
circuitous  route.  Applying  this  rough  calculation  to  the  20,000  tons 
of  the  Bristol  and  Birmingham  grain  traffic,  the  receipts  would 
amount  to  £8333,  and  expenses  at  60  per  cent.,  £5666,  would  leave 
£2666  profit.  If  a  railway  company  competing  with  a  route  half 
as  long  again  can  take  £1333  of  the  Midland  Company's  profit 
from  them,  they  do  not  put  the  whole  £1333  into  their  own 
pockets,  but  they  have  first  to  pay  the  cost  of  conveying  10,000 
tons  of  grain  for  40  miles ;  the  cost  of  which,  whatever  it  may  be, 
is  lost  to  the  railway  system  generally.  Treated  as  a  question  of 
arithmetic  or  of  finance,  the  transaction  shows  a  distinct  and  serious 
loss  to  railway  shareholders  as  a  body.  Treated  as  a  question  of 
legal  principle,  a  loss  of  £500  or  £600  is  assumed  to  be  an  advan- 
tage so  great  that  the  permission  to  incur  it  must  be  read  by  force 
of  implication  into  the  Traffic  Acts,  even  though  it  may  have  the 
result,  as  it  has,  of  undoing  their  main  enactments  and  leaving  the 
whole  legislation  almost  or  quite  a  nullity. 

Interest  of  The  interest  of  the  public  is  a  quantity  not  capable  of  being 

public.  measured  by  metes  and  bounds.     The  amount  of  it  may  be  valued 

to  some  extent  by  the  advantage  taken  of  the  competitive  routes 
in  the  two  cases  referred  to.  In  the  first  case,  it  is  the  North 
Western  Company  who  are  competing  for  Cardiff  traffic,  and  in 
the  course  of  the  year  obtain  300  tons  of  it,  which  they  carry  at 
half  a  farthing  per  ton  per  mile.  In  the  Bristol  case,  a  year's 
traffic  was  thus  divided:  By  canal,  3636  tons;  by  Midland 
Eailway,  14,881  tons;  by  Great  Western  Eailway,  1883  tons. 
The  figures  show  some  appreciation  by  the  public  of  the  longer 
route ;  against  this  advantage  is  to  be  set  off  the  disadvantage,  to 
other  traders  possibly,  of  differential  rates. 

In  cases  where  competition  is  set  up  as  an  answer  to  differential 
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treatment,  the  volume  of  traffic  is  not  often  stated,  but  a  sub- 
stantial gain  to  the  competing  company  is  taken  for  granted 
when  full  statistics,  if  supplied,  would  frequently  disclose  the  fact, 
:i  the  Cardiff  case,  that  the  diverted  traffic  could  not  possibly 
be  carried  at  anything  but  a  loss. 

Although  section  27  does  not  expressly  mention  the  competi-  Section  27 
tion   of   railway   companies,   yet   the  incidence   of  competition,  to 
especially  that   of  home   and   foreign   produce,  was  the  subject tion- 
which  mainly  occupied  the  attention  of  the  Committee  on  whose 
recommendations   the   Act   of  1888   was   prepared    and  passed. 
That  Committee   found  themselves  unable  to  draw  any  precise 
between  the  competition  they  approved  of  and  that  carried  to 
an  extreme  injurious  to  all  affected  by  it.     As  Blackburn,  J.,  says, 
on  the  question  of  remoteness  of  damage,  "  It  is  a  vague  rule,  and 
something  like  having  to  draw  a  line  between  night  and  day ; 
•  is  a  great  duration  of  twilight,  when  it  is  neither  night  nor 
but  though  you  cannot  draw  the  precise  line,  you  can  say  on 
which  side  of  the  line  the  case  is." 

The  vague  line  attempted  to  be  drawn  by  section  27  is  drawn 

o  "injury  to  the  trader,"  but  modified  by  the  undefined  factor 

e  interest  of  the  public.   According  to  the  value  assessed  upon 

unknown  quantity,  an  injured  trader  may  obtain  a  complete 

remedy  or  none  at  all  by  the  operation  of  the  Traffic  Acts.     The 

i cation  of  the  principles  embodied  in  section  27,  if  undisturbed 

ions  of  public  interest,  real  or  imaginary,  would  not 

be  very  difficult. 

There  would  be  no  difficulty,  for  example,  in  dealing  with  the 
case  between  Liverpool  and  Birkenhead. ' 

A  miller  who  has  elected  to  submit  to  the  inconvenience  of  the 
port  of  -ad,    and    lias   established   his   warehouses   and 

re  in  order  to  obtain  the  benefit   of  geography  as 
regai  h  Wales  and  Cheshire,  is  entitled,  if  his  interests  are 

affected,  to  the  same  coi  e  rates  which  the  railway  corn- 

id  may  elect  to  quote,  in  the  interests 
i  competition,  to  the  towns  to  the  east  or  north  of 

So    far  as  distances  to  the  east  are  equal,  tin    r.iil\\.iy  at 

ad  can  compel-  -he  railways  at  Liverpool  upon 

equal  terms,  but  as  the  southern  railways  may  desire  to  encroach 

ritories  of  the  northern,  in  turn  endeavour 

ich  upon  the  south,  legitimate  rates  are  reduced  by  10, 
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15,  20,  or  50  per  cent.,  as  the  case  may  be,  in  order  to  maintain 
and  extend  the  competition. 

So  long  as  the  reduction  of  a  rate  from  0'92c£.  per  ton  per  mile 
to  0'47d  affects  the  competing  railways  only,  millers  at  Birken- 
head  or  at  Preston  would  have  no  ground  to  complain  of  it,  but 
when  corn-traders  who  pay  a  railway  rate  of  Id.  per  ton  per  mile 
complain  that  their  business  is  taken  away  by  competitors  who 
pay  but  -Jd,  the  apparent  intention  of  the  Statute  is  to  require 
the  railway  company  concerned  either  to  put  the  rates  upon  the 
same  footing  or  to  satisfy  the  Court  that  the  traffic  carried  at  the 
lower  rate  in  no  manner  injures  or  prejudices  the  complainant. 
Competition  In  the  particular  case  before  the  Court,  an  acquiescence  in  the 
involves  loss.  enactments  of  the  Legislature,  1845  to  1894,  relating  to  equal 
treatment  would  have  prevented  the  diversion  of  a  comparatively 
insignificant  portion  of  Bristol  and  Liverpool  traffic  from  its  more 
obvious  route.  The  rates  at  which  alone  such  traffic  could  be 
carried  were  shown  to  have  been  such  as  to  have  left  but  the  bare 
minimum  of  profit,  if  any  at  all,  and  although  a  construction  of 
the  Statute  which  would  prevent  such  diversions  would  deprive 
the  diverting  company  of  any  profit  they  might  yield,  it  must 
be  borne  in  mind  that  the  further  operation  of  the  Statute 
would  be  to  protect  the  diverting  company  in  other  localities,  and, 
so  far  as  railway  enterprise  generally  is  concerned,  to  leave 
traffic  in  the  hands  of  the  companies  who  are  enabled  to  obtain 
the  greatest  remuneration  for  it. 

Long-distance        The  ~bona  fide  competition  of  long-distance  and  of  short-distance 
competition     traffic  is  met  by  the  automatic  diminution  of  the  long-distance 

provided  tor  t  *  .  ° 

by  revised  maximum.  Here,  again,  if  the  automatic  reduction,  coupled  with 
a  further  allowance  for  an  increased  bulk  of  traffic  when  there 
is  one,  is  insufficient  to  place  the  long-distance  and  the  short- 
distance  rates  on  a  comparative  equality,  it  is  probable  that 
one  of  the  two  sets  of  rates  is  inaccurately  calculated,  and 
is  working  unsatisfactorily  in  the  railway  shareholders'  own 
interest. 


CHAPTER   XIX. 

GROUP  HATES. 

TIIK  question  of  principle  involved   in  the  quotation   of  group  Cases  in 
was  under  discussion  as  early  as  in  1858.     The  group  of^ 
ays  now  forming  the  North  Eastern  and  Great  Eastern  com-  Pleas. 
panics   very   naturally   preferred    that   coal   for   such   places   as 
1  Cambridge  should  be  supplied  by  the  South  York- 
shire coal  fields,  and  travel  over  the  whole  extent  of  their  railways, 
T  than    that    it    should   come    from   Northumberland   and 
Durham  rid  Newcastle  and  Ipswich.     Hence  the  various  prefe- 
tl   arrangements   complained   of  in  the    numerous  cases   of 
<ome,  Oxlade,  and  Foreman. 

In  Ransome  (No.  2),  344,  the  company  had  divided  their  system 

ricts,  each  of  which,  it  was  suggested,  could  be  supplied 

by  a  service  based  upon  the  supposition  that  the  traffic  to  each 

rkcd  by  the  full  train-load.     The  districts  were  so 

mapped  out  that  Peterborough,  the  focus  of  the  Yorkshire  traffic, 

considerable  advantage,  while  Ipswich,  the  focus  of  the 

sea-borne  traffic,  found  the  district  grouping  eminently  unsuitable 

remente. 

The  Court  of  Common  Pleas,  on  considering  the  affidavits  on 

s,  came  to  the  conclusion  thai  tin-  arrangement  was  not 

ially  designed  to  create  a  pivf. T. 'iitinl  advantage,  and  was 

h  did  not  appear  to  be  disadvantageous  to  the  public  at 

,  and  that  tin-  extension  of  it  to  places  where  it  would  not 

affect  the  applicants'  trai  tV-.m  being  a  device  so 

transparent  as  to  make  it  a  pal  pal  >l     invasion   of  tho   former 

-n.     But  \vliile  sanctioning  the  method  of  gr«  the 

^approved  of  the  scale  of  charges  applied  to  it,  and  would 

it  a  portion  of  the  distance  between  Peterborough  and 

markets  competed  for  should  be  "annihilated,  in  point 

•  nse  of  carriage,"  and  that  the  "  natural  advantage  of  Ipswich 
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should  be  diminished  by  undue  preference  accorded  to  Peter- 
borough." 

In  the  more  recent  cases  of  the  Denaby  Main  Colliery  Company, 
359-361,  a  group  rate  was  constituted  for  collieries  some  20 
miles  apart,  whence  the  traffic  travelled  in  the  same  direction  in 
such  a  manner  as  always  to  prefer  or  to  prejudice  the  same 
collieries. 

The  view  of  the  Kailway  Commissioners,  that  a  distance  of  20 
miles  out  of  45  or  50  was  too  great  to  be  annihilated  in  order  to 
put  a  more  distant  colliery  upon  the  same  footing  as  a  nearer  one, 
was  approved  generally  by  the  judges  before  whom  the  case  came 
for  review  in  various  subsequent  proceedings. 

In  1888  the  question  was  dealt  with  by  the  Legislature,  who 
confirmed  the  principles  laid  down  by  the  Courts  in  the  Kansome 
and  Denaby  cases.  By  section  29  it  is  enacted  that  for  the 
purpose  of  fixing  rates  a  railway  company  may  group  together  any 
number  of  places  in  the  same  district, "  provided  that  the  distances 
shall  not  be  unreasonable,  and  that  the  group  rate  charged  and  the 
places  grouped  together  shall  not  be  such  as  to  create  an  undue 
preference." 

The  essence  of  the  enactment  seems  to  be  that,  while  the 
grouping  of  stations  is  not  to  be  per  se  proof  of  undue  preference, 
still,  the  mere  fact  of  grouping,  when  undue  preference  is  proved 
aliunde,  must  not  be  taken  to  justify  it. 

In  Pickering  Phipps,  374,  the  alleged  effect  of  the  group  rates 
was  to  exclude  the  applicants'  works  from  the  iron  market,  and  to 
cause  the  failure,  twice  repeated,  of  any  attempt  to  work  them. 
It  was  alleged  also,  but  the  allegation  was  contradicted  by  the 
railway  manager,  that  the  same  preferential  rates  had  resulted  in 
the  closing  of  all  the  iron  works  affected  by  the  preferential  rates 
other  than  those  enjoying  the  benefit  of  them.  In  this  case  the 
question  of  competition  came  in,  and  it  was  mainly  upon  that 
ground  that  the  preferential  rates  were  held  to  be  justified. 

In  the  case  of  North  Lonsdale,  373,  the  group  was  also  one  of 
20  miles,  with  the  result  that  the  Sheffield  rates  worked  out 
to  Q'QSd.  per  ton  per  mile  in  one  case,  and  to  Q'73d.  in  another. 
The  Court  held  that  so  great  an  advantage  to  the  owners  of  the 
more  distant  works  could  not  be  justified  by  the  mere  convenience 
of  grouping. 

Subsection  (3)  of  this  section  introduced  the  curious  experi- 
ment of  inviting  a  railway  company  to  institute,  as  it  were,  a  legal 
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action  against  themselves  in  order  to  obtain  legal  sanction  to  a 
doubtful  set  of  group  rates.  Had  the  enactment  provided  that 
the  decision  of  the  Hail  way  Commission  should  be  final,  the 
proceeding  might  have  been  of  advantage ;  but  it  is  provided  that 
any  body  at  any  time  might  apply  to  vary  or  rescind  the  order, 
and  that  the  Commissioners,  after  hearing  all  parties  interested, 
might  make  an  order  accordingly.  The  Taff  Vale  Company,  380, 
ventured  upon  the  experiment,  with  a  result  which  is  not  likely  to 
to  a  repetition  of  it.  In  response  to  the  advertisement  in- 
viting objectors  to  appear,  the  different  railway  companies  com- 

ag  in  the  district  and  various  firms  of  traders  were  represented 
before  the  Kailway  Commission.  They,  by  counsel,  alleged  that 
the  real  point  at  issue  was  no. question  of  group  rates  at  all,  but, 
in  reality,  an  indirect  attempt  to  get  rid  of  an  obnoxious  clause  in 
a  Special  Act.  The  formal  decision  of  the  Court,  upon  a  motion 
dt'aliii',r  with  the  order  of  procedure,  was  that  the  case  could  not 
be  heard  without  pleadings  sufficiently  formal  to  define  the  limits 
of  the  issues  between  the  parties.  The  objections  of  each  objector 
different,  and  the  vista  opened  out  into  a  prospect  of  engaging 
in  a  series  of  separate  lawsuits  with  each  separate  objector.  Such 
a  prospect  might  suffice  to  appal  the  courage  of  the  stoutest 

nit,  and  the  Taff  Vale  advisers  sought  some  other  means  of 
remedying  the  legislation  of  which  they  complained. 
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CHAPTER   XX. 

HOME  AND  FOREIGN  MERCHANDISE. 

Railway  and  THIS  form  of  competition  is  dealt  with  by  a  proviso  to  subsection 
Act,  1888,   °  2  of  the  section  discussed  in  the  preceding  pages.     The  proviso 
section  27.       runs  ^nus  .  «  Provided  that  no  railway  company  shall  make,  nor 
shall  the  Court,  or  the  Commissioners,  sanction  any  difference  in 
the  tolls,  rates,  or  charges  made  for,  or  any  difference  in  the  treat- 
ment of,  home  and  foreign  merchandise,  in  respect  of  the  same  or 
similar  services." 

As  in  every  similar  instance,  the  one  side  desires  to  treat 
the  proviso  as  having  the  full  force  of  a  separate  section,  whilst 
the  other,  by  alleging  its  relationship  to  the  one  particular  sub- 
section to  which  it  is  attached,  denies  that  it  has  any  effect  upon 
any  consideration  other  than  those  there  referred  to. 

A  further  difficulty  arises  from  the  definition  of  home  mer- 
chandise. "  The  term  '  home '  in  relation  to  merchandise  includes 
the  United  Kingdom,  the  Channel  Islands,  and  the  Isle  of  Man." 
Southampton  ^Q  proviso  in  question  was  brought  before  the  Court  to  receive 
its  practical  and  legal  interpretation  in  the  Southampton  Docks 
case  (Mansion  House  Association,  376),  where,  unfortunately  for  the 
elucidation  of  the  purely  legal  point,  both  sides  elected  to  rely 
upon  indirect  issues. 

At  the  outset  of  the  case  the  applicants  were  compelled  to 
admit  that  the  prime  movers  in  the  litigation  were  not  traders 
interested  in  the  competition  of  home  and  foreign  produce,  but 
were,  in  fact,  the  London  Docks  Companies,  who,  under  the  guise 
of  protectors  of  Hampshire  agriculturists,  were  endeavouring  to 
mitigate  the  competition  of  the  Southampton  Docks  for  the  supply 
of  foreign  produce  to  London. 

No  competi-          The  unreality  of  the  case,  as  formulated,  was  pointed  out  in 

prodi°e.°n      the  judgments  both  of  Mr.  Justice  Collins  and  of  Sir  Frederick 

Peel.     The  only  substantial  complaint  of  competition  of  produce 
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regards  meat  traffic  from  Southampton.     It  was  held  "  a 

ient  answer  that,  besides  there  being  no  evidence  to  support 

it,  all  the  chief  local  authorities,  including  the  Corporation  and 

(  hamber  of  Commerce,  have  appeared  in  opposition  to  it." 

As  regards  the  rates  complained  of  from  the  fourteen  other 

mentioned,  the  quantity  of  all  the  traffic  in  bacon,  hams, 

butter,  cheese,  lard,  and  wool  between  January,  1893,  and  August, 

•  .  amounted  to  12  tons  4  cwt.  only,  and  during  that  same  period 
their  tonnage  inwards  from  London  of  the  same  articles  at  the 
same  local  rates  was  more  than  2000  tons.    There  were  some  minor 

•  in  which  the  Court  thought  the  rates  were  disproportionate. 

iese,  Collins,  J.,  said:  "There  was  no  evidence  that  the 
home  trade  had  been  larger  in  these  articles  at  any  previous  period, 
«ir  that  any  complaint  had  been  made  to  the  company.  But  though 

•  •al  applicant  in  this  case  is  the  London  Dock  Company,  the 
<ion  House  Association  are  entitled  to  the  relief  which  they 
i  if  they  can  establish  an  undue  preference.     On1  the  other 

hand,    the   defts.,    in    their   answer,    unquestionably    sought    to 

ify  the  difference  in  charges  by  two  considerations,  which  were 

inently  repudiated  by  their  counsel  at  the  hearing,  namely, 

.•harge  of  6s.  was  '  an  apportioned  amount  of  a  through 

rate/  entitling  them  to  exact  a  smaller  proportional  charge  in  view 

:   distance  traversed,  on  the  well-recognized  principle, 

if,'  and,  secondly,  that  the  charge  was  necessarily 

in  order  to  enable  them  to  compete  successfully  with  the 

ocean  route  to  London  direct.     All  the  ingenuity  of  Sir  JJichard 

•  ronvince  me  that  the  authors  of  the  answer  did 

not  rely  largely,  if  not  mainly,  on  these  contentions." 

The  through  rate  referred  to  was  a  through  rate  from  New  York 

i .     It  seems  desirable  to  call  attention  to  the  semi-fictitious 

tcter  of  the  only  case  brought  before  the  Court  upon  ilie  ques- 

iome  and  foreign  pro-luro,  since  it  is  quite  ]...ssible  that 

er  case,  v  interests  at  issue  were  those  intended 

to  be  protected  by  the  proviso,  the.  Court  might  be  induced  to  alter 

is  even  on  the  legal  aspect  of  the  case,  as  they  did  in 

wo  Liverpool  Corn-Traders'  cases. 

"iirt  accept*  Sie.l  upon  as  forming  L)i»UniUr 

i  instance  between  the  home  and  the  foreign 

home  traffic  was  sent  in  small  quantities  with 

iccessitating  mu-  shunting  of  trains  and 

runni:  -to<  k.    Tin-  receipts  of  some  of 
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these  trains  had  been  worked  out,  and  they  amounted  to  about 
6s.  per  mile  on  the  average,  or  to  4s.  §d.  per  mile  if  an  estimate 
on  account  of  shunting  were  added  to  the  mileage.  The  meat  from 
local  stations  was  sent  in  small  consignments,  averaging  4  cwt,  either 
packed  in  hampers  or  hung  up  upon  hooks  in  special  meat  vans, 
in  either  case  occupying  a  large  amount  of  waggon  space.  Being 
fresh,  it  was  particularly  liable  to  damage,  and  delay  was  of  great 
consequence.  The  meat  imported  was  frozen,  packed  in  whole 
carcasses,  tier  upon  tier,  in  the  waggons,  giving  them  their  ordinary 
carrying  load  of  about  4  tons,  and  sent  in  consignments  averaging 
40  tons.  Similar  differences  applied  to  the  cases  of  hay,  butter, 
bacon,  and  other  produce,  with  the  result  that  the  full  trains  of 
foreign  produce,  which  ran  through  from  the  docks  to  London 
without  stopping,  earned  an  average  of  12s.  Qd.  per  mile,  as  com- 
pared with  the  6s.  of  ordinary  traffic.  It  was  difficult  to  make 
any  estimate  of  cost  of  working,  but  the  journey  of  the  local  train 
occupied  six  hours,  while  that  of  the  ^through  train  occupied  but 
three  only,  and  the  comparative  cost  was  assumed  to  be  in  the 
same  proportion. 

Interpretation  On  these  similarities  in  the  circumstances  it  was  con- 
tended by  the  Attorney-General,  for  the  South  Western  Eailway 
Company :  No  grievance  had  been  shown ;  in  all  cases  but  that 
of  hay  and  hops  the  balance  of  traffic  was  from  London 
to  the  stations  named,  proving  that  the  produce  of  the  dis- 
tricts selected  was  insufficient  for  their  own  local  consumption, 
and  that  the  higher  the  London  local  rate  the  greater  would 
be  the  value  of  their  products  in  the  local  markets.  The 
Court  should  consider  all  the  circumstances  of  the  case,  except 
the  one  mentioned  in  the  proviso.  If  it  should  appear  that 
no  circumstance  would  justify  a  preferential  rate  other  than  the 
simple  fact  that  traffic  from  New  York  could  not  compete  with 
home  traffic  unless  lower  rates  are  granted,  that  consideration,  but 
that  one  only,  is  intended  to  be  excluded.  Irish  traffic,  especially 
bacon,  is  landed  at  Southampton.  It  is  the  rate  quoted  for  the 
home  traffic  from  Ireland  with  which  the  Trans-Atlantic  rate  must 
compare,  not  the  home  traffic  of  stations  situated  between  South- 
ampton and  London.  The  competition  by  water  between  South- 
ampton and  London  should  be  taken  into  account  in  considering 
the  legality  of  the  Southampton  rate.  The  fact  that  the  traffic  is 
conveyed  in  full  truck-loads,  in  full  train-loads,  with  great  regu- 
larity, and  with  other  detailed  circumstances,  all  tending  to 
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economy,  will  justify  the  lower  rate  as  made  applicable  to  the 
r  traffic. 

In  the  result,  Mr.  Justice  Collins  approved,  in  the  main,  of  tilt- 
interpretation  contended  for  by  the  Attorney-General,  and  Sir 
crick  Peel  delivered  a  judgment  dealing  with  the  mode  of 
conducting  the  traffic,  and  arriving  at  the  conclusion  that  there 
was  no  concurrence  between  the  two  classes  of  traffic,  and  that  the 

:  economy  of  transport  of  the  dock  traffic  justified  the  rate 
quoted  for  it. 

Attention  was  called  in  the  course  of  the  discussion  to  sub- 
section 3.  This  provides  that  the  Commissioners  shall  have 
power  to  direct  that  no  higher  charge  shall  be  made  in  respect  of 
merchandise  carried  over  a  less  distance  than  is  made  "  in  respect 
of  the  like  description  and  quantity  of  merchandise  carried  over 
a  greater  distance  on  the  same  line  of  railway." 

Inasmuch  as  the  position  of  the  proviso  is  before,  and  not  after, 
subsection,  it  would  appear  that  considerations  of  quantity 
might  be  taken  into  account  in  considering  competition  between 
home  and  foreign  produce. 

In  this  case  there  was  no  real  competition  between  the  home 
and  the  foreign  produce,  and  the  economy  of  transport  was  over- 
whelmingly in  favour  of  the  latter.  Should  a  case  occur  in  which 
low  import  rates  should  be  found  seriously  to  affect  local  agricul- 
tural or  manufacturing  traffic,  and  when,  consequently,  these  two 
main  factors  of  the  present  case  may  be  absent,  it  would  be  uus 
to  conclude  that  then1  may  not  be  more  to  be  said  even  upon  tlu- 
'ject. 
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CHAPTEK   XXL 

STEAM  VESSELS. 

Legislation     THE  legislation  upon  the  obligations  of  companies  in  respect  of 
incomplete.          .. 

railway  traffic  conveyed  as  to  part  ot  the  route  in  steam  vessels  is 

of  an  incomplete  and  complicated  character. 

Steamship  traffic  is  first  legislated  upon  by  an  Act  regulating 
a  part  of  the  obligations  of  the  company ;  subsequent  Acts  in  part 
extend  and  in  part  repeal  the  previous  Acts,  until  by  degrees  the 
confusion  becomes  almost  inextricable.  See  remarks  of  Lord 
Blackburn,  pointing  out  the  confusion,  and  quoted  in  Doolan,  383 : 
"  It  would  be  strange  if  such  legislation  were  not  obscure." 

Earl  Cairns,  L.C.,  in  concurring  in  the  manner  in  which  Lord 
Blackburn  proposed  to  redraft  the  section  under  consideration,  said 
that  their  lordships  had  no  doubt  at  the  hearing  as  to  the  true 
meaning  of  the  section,  but  that  they  had  thought  it  well  to  take 
an  interval  in  consequence  of  the  very  considerable  complexity  of 
the  Statutes  involved. 

It  does  not  seem  practicable  to  do  more  than  simply  to  state 
the  sequence  of  the  legislation  as  to  steamship  traffic,  and  thus  to 
bring  together  the  statutory  regulations  respecting  it. 

The  subject  is  first  dealt  with  by  the  Eailways  Clauses  Act, 
1863,  in  "  Part  IV.,  Steam  Vessels." 

Act  1863,  By  section  30 :  Where  a  railway  company  ...  is  authorized 

Ste'amVessels  ^  a  SPecial  Act— incorporating  this  part  of  this  Act  to  build,  etc., 
steam  vessels,  or  enter  into  arrangements  for  using,  maintaining, 
or  working  them  .  .  .  and  to  take  tolls  in  respect  of  such  steam 
vessels,  then,  and  in  every  such  case,  they  are  bound  by  an 
elaborately  worded  provision  to  charge  all  passengers  alike.  Where 
an  aggregate  sum  is  charged  for  the  rail  and  sea  journey,  the  ticket 
shall  have  the  amount  of  toll  charged  for  the  conveyance  by  the 
steam  vessel  distinguished  from  the  amount  charged  for  conveyance 
on  the  railway. 
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By  section  31 :  The  provisions  of  the  Railway  and  Canal  Traffic 
1854,  so  far  as  the  same  are  applicable,  shall  extend  to  the 
ii  vessels  and  to  the  traffic  carried  on  thereby. 
Section  32  authorizes   the   company   to   "make  bye-laws  in 
•ion  to  passengers,  animals,  and  goods  conveyed  in  or  upon 
the  steam  vessels." 

ions    33   and    34    provide    for    recovery   of    money   by 
int. 

:ion  35  provides  for  the  consideration  of  the  companies' 
Y  the  Board  of  Trade  every  seven  years,  and  for  their 
<  •  exercise  them  under  specified  circumstances. 
When  railway  companies  consider  it  necessary  to  obtain  Par- 
liamentary authority  to  build  or  buy  steam  vessels,  it  may  be  that 
the  Act  conferring  it  would  limit  the  "  tolls  "  to  be  taken  in  respect 
em,  whatever  that  uncouth  expression  may  be  construed  to 
M.     As  a  rule,  the  companies  prefer  to  "make  arrangements" 
with  s<>me  existing  steamship  company  for  the  conveyance  of  the 

;>ecified  terms,  and  consequently  it  is  the  steamship     • 
company  who  use,  maintain,  or  work  the  vessels,  and  under  those 
mces  the  clauses  of  the  Act  of  1863  would  seem  to  have 
n.     Where   railway  companies  work   steam  vessels 
ts  obtained  prior  to  1863,  the  precise  words  of  the  Statute 
Application,  and  prevent  its  taking  any  effect. 

This  particular   limitation   is   removed  by  the  Regulation  of  Regulation  of 
a  Act,  1868.    Part  II.  is  headed  "  Obligations  and  liability 
iers,"  and  section  16  repeats  section  30  of  the 
cept  that  it  omits  the  limiting  words  as  to 
n  <>f  this  Act,"  etc.,  and  reads,  "  Where  a  company 
is  an  to  build,  etc.,  ami   to   take  tolls  in  respect  of  such 

steam  vessels." 

ion  31  of  the  pr  m]H>iutcd  in  section  16, 

is  subsequently  repealed  l.y  the  Act  of  1888.     No  reference  is 

made  to  sections  32  to  35  of  the  1868  Act,  and  tin-  presumption 

-till  .do  not  apply  to  cases  where  Special  Acts  were 

i  prior  to  1863. 

U  deals  with  the  case  where  a  company  ugh- 

booking  contracts  to  carry  animals,  luggage,  or  goods  partly  by 

.  ay  and  partly  b\   sea.      Kxrinptinn   Inmi  liability  :  "iiy 

aea  perils  is  to  form  part  of  the  contract,  provided  the  condition  is 

1  in  a  conspicuous  i  in    the    booking-office,  and 

•  receipt  it  note. 
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Traffic  Act, 
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This  section  is  carried  further  by  section  12  of  the  Eegulation 
of  Eailways  Act,  1871,  the  first  section  of  which  runs  :  "  This  Act, 
so  far  as  is  consistent  with  the  tenor  thereof,  shall  be  construed  as 
one  with  the  Acts  mentioned  in  schedule  2  to  this  Act "  (Eegula- 
tion of  Eailways,  1840,  1842,  1844),  "  and  with  the  Eegulation  of 
Eailways  Act,  1868,  and  those  Acts  and  this  Act  may  be  cited 
together  as  the  Eegulation  of  Eailways  Act,  1840  to  1871." 

By  section  12,  where  a  railway  company  under  a  contract  for 
carrying  passengers,  animals,  or  goods  by  sea  procure  the  same  to  be 
carried  in  a  vessel  not  belonging  to  the  company,  they  shall  be 
answerable  for  damage  or  loss  in  the  same  manner  as  they  would 
have  been  if  the  vessel  had  belonged  to  the  company ;  that  is 
to  say,  their  liability,  as  regards  passengers,  would  be  limited  in 
the  total  to  £15  per  ton  of  the  registered  tonnage.  See  Merchant 
Shipping  Act,  1894. 

Does  this  mean  that  in  the  case  of  a  vessel  of  1000  tons  the 
owners  are  liable  to  the  extent  of  £15,000  and  the  railway 
company  liable  for  £15,000  also  ?  The  intention  would  seem  to  be 
that  the  railway  companies  are  to  be  liable  to  the  extent  only  of 
the  amount  recoverable  from  the  steamship  owners,  and  it  might 
possibly  be  so  held,  although  the  letter  of  the  Act  is  not  in  favour 
of  such  a  construction. 

The  Eailway  and  Canal  Traffic  Act,  1873,  for  the  first  time  in 
connection  with  steam- vessels  traffic,  omits  the  limitation  of  being 
authorized  by  an  Act  of  Parliament  and,  by  section  11,  legislates 
not  only  with  respect  to  companies  actually  using  steamships,  but 
to  the  case  where  they  are  "  parties  to  an  arrangement "  for 
working,  etc.  The  Act,  naturally,  does  not  repeal  the  existing 
Statutes,  and  it  requires  to  be  carefully  noted  that  it  leaves  the 
companies  designated  by  the  Act  of  1863  subject  to  the  provisions 
of  1863,  those  designated  by  the  Act  of  1868  subject  to  the  pro- 
visions of  1868,  and  those  designated  by  this  Act  subject  to  the 
*'  provisions  of  this  section."  "  This  section  "  recites  section  2  of 
the  Eailway  and  Canal  Traffic  Act,  1854,  and  enacts  various 
provisions  as  to  through  rates.  Instead  of  prescribing,  as  in 
1863  and  1868,  that  the  whole  Act  shall  apply,  "this  section" 
omits  all  reference  to  the  important  section  7,  and  only  brings  in 
section  2,  if  at  all,  by  means  of  a  recital. 

It  is,  however,  now  repealed  by  the  Act  of  1888,  where  it 
is  re-enacted  with  the  addition  of  a  few  words ;  but  the  application 
of  the  undue  preference  clauses  is  made  clear  by  section  28,  which 
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makes    the     station    rate-book  clause   applicable,   but   still 
omits  all  reference  to  section  7  of  the  Act  of  1854.     A  further 
reference    to    steam  -  vessels    traffic,    using    different   terms   of 
_  nation,  occurs  in  section  33,  where  subsection  5  prescribes  : 
••  Where  a  railway  company  carries  merchandise  partly  by  land 
partly  by  sea,  all  the  books,  tables,  and  documents  touching 
the  rates  of  charge  of  the  railway  company,  which  are  kept  by 
tihvay  company  at  any  port  in  the  United  Kingdom  used  by 
vessels  which  carry  the  sea  traffic  of  the  railway  company, 
I,  besides  containing  all  the  rates  charged  for  the  sea  traffic, 
state  what  proportion  of  any  through  rate  is  appropriated  to  con- 
nee  by  sea,  distinguishing  such  proportion  from  that  which 
is  appropriated  to  the  conveyance  by  land  on  either  side  of  the 

:';ir  the  Courts  have  scarcely  been  called  upon  to  determine  Through 
questions  relating  to  the  statutory  obligations  of  railway  companies  ratea* 
in    respect   of   sea   traffic   other  than  those    connected  with   the 
ati'-n  <»f  through  rates  or  the  liability  for  damage. 
In  Wemyss  Bay,  427,  definite  agreements  had   been  entered 
into  by  the  applicants   for   the   conveyance  of  passenger  traffic 
by  steaiu  nd  the  Court  ordered  through  rates  to  be  put  into 

operation,  without  making  the  steamship  owners  parties  to  the 
r,  on  the  ground  that  they  were  but  the  agents  of  the  railway 
in  this  respect,  and  that  the  traffic  by  sea,  when  con- 

.  was  the  traffic  of  the  railway  companies. 

In   Southsea,  etc.,  423,  a    steamship  company  complained   of 

e  shown  to  a  rival  company,  but  they  were  unable  to 

i  to   any  Statute  under  which   a   firm  of  shipowners  could 

company  to  enter    into    the  same  agreement 

witl.  id  been   concluded   with   others.      The   railway 

companies  had  arranged  through  bookings  at  sums  considerably 

\cess  of  the   addition   of  the  local  fares,  but  prior  to  1888 

e  was  n«  ..pen  to  any  one  who  might  be  aggrieved 

ise  of  rate  charged. 

Wemyss  Bay,  428,  the  agreements  referred  to  in  the  earlier 

•case  having  determined,  the  Railway  Commissioners  declined  to 

:e  any  order  as  applied  for,  since  the  informal  correspondence 

he  place  of  an  agreement,  and  under  whi<  h  i  he  traffic 

was  intended  to  be  worked,  was  not  of  a  nature  to  authorize  the 

•:s  to  treat  the  traffic  as  being   theirs   or  under  their 
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In  the  next  case,  Wemyss  Bay,  429,  formal  agreements  had 
been  entered  into,  and  the  Court  allowed  the  application  of  the 
Caledonian  Eailway  Company  asking  that  the  existing  fare  of 
2s.  6d.  should  be  quoted  as  a  through  rate  against  the  wish 
of  the  defts.  who  desired  that  it  should  be  raised  to  3s.  Id. 

In  Belfast  Central,  438,  where  it  was  objected  that  there  was  no 
jurisdiction  in  the  Kailway  Commissioners  to  enforce  their  order 
if  they  made  one  as  against  the  steamship  owners,  the  Court  were 
of  opinion  that  there  was.  A  through  route  had  been  constituted, 
and  the  owners  of  the  component  parts  of  it  were  liable  to  have 
their  statutory  obligations  enforced  against  them.  Whether  that 
were  so  or  not,  the  contracting  railway  was  in  a  position  to  yield 
obedience  to  such  through  rate  order  as  the  Court  should  make. 

Since  the  date  of  this  judgment,  section  28  of  the  Act  of  1888 
has  been  passed,  the  wording  of  which  would  seem  to  make  it 
appear  that  the  legislation  affects  rather  the  companies  who 
procure  traffic  to  be  carried  than  the  owners  of  the  vessels  who 
carry  it.  A  railway  company  may  agree  that  certain  traffic  shall 
be  carried  between  two  ports  at  fixed  rates  without  allowing  the 
shipowners  any  voice  in  the  arrangement  of  through  rates  from 
Glasgow  to  Monaghan,  e.g.,  see  Belfast  Central,  435-438.  If 
owners  have  no  control  over  the  total  rate  and  no  option  as  to 
carrying,  it  would  not  be  equitable  to  hold  that  they  have  become 
responsible  for  damages  for  undue  preference,  or  for  penalties  for 
contempt  of  Court,  simply  because  of  a  contract  to  carry  traffic 
tendered  on  the  terms  agreed  to. 

In  Ayr  Harbour,  440,  the  Ayr  Shipping  Company  treated 
themselves  as  being  so  far  parties  designated  by  Statute  as  to  be 
entitled  to  make  application  for  through  rates.  The  application 
was  refused,  on  the  ground  that  no  agreement  existed  for  "  using  " 
steamships.  The  companies  had  agreed  upon  terms  as  to  the 
division  of  traffic  and  other  matters  of  detail,  but  the  regularity 
and  continuance  of  the  service  had  been  left  entirely  at  large,  and 
no  stipulation  provided  against  an  immediate  discontinuance  of  it 
at  the  will  of  the  owners. 

In  City  of  Dublin  Steam  Packet  Co.,  439,  the  steamship  owners 
advanced  the  same  contention  that,  being  under  the  obligation  of 
the  Statute,  they  were  entitled  to  all  the  privileges  of  it,  including 
the  right  to  propose  through  rates,  which,  prior  to  1888,  was  con- 
fined to  railway  companies.  The  Court  obviously  inclined  to  this 
view,  but  dismissed  their  application  on  the  ground  that  by  the 
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s  of  a  Special  Act  of  Parliament  fares  were  to  be  fixed  by 
the  railway  company.  The  packet  company  obtained  their  ends 
by  an  Order  relating  to  undue  preference. 

The  extent  to  which  railway  companies  may  be   liable    t'.»i 
damage  occurring  at  sea  has  been  discussed  at  length  in  the  three 
.t  cases  of  the  "Normandy,"   382,  Doolan,  383,  and  tin- 
"  Stella,"  296. 

points  of  law  raised  in  these  three  cases  are  somewhat  Maritime 
ult  of  comprehension ;  they  relate  to  special  circumstances  not  liablllty- 
likely  to  recur,  and,  as  to  the  two  earlier  ones,  the  law  treated  of 
has  since  been  considerably  modified.      The  case  of  the  "Nor- 
mandy,"  382,  was  heard  in    1870;   the   vessel   belonged   to   tin- 
London  and  South  Western  Railway  Company,  the  defts.,  and  the 
point  there  raised  was  whether  the  liability  of  the  defts.,  as  land 
•  TS  under  their  contract  to  convey  to  destination,  was  limited 
ie  statutory  limitation  of  their  liability  as  shipowners.     Tin- 
Court  of  Appeal  held  that  it  was.     The  case  of  Doolan,  383,  is  of 
importance  as  showing  how,  in  the  matured  opinion  of  the  noble 
:ied  lords  who  heard  it,  Kailway  Traffic  Acts  should  IK- 
construed  when,  as  most  frequently  happens,  "two  clauses  are 
required,"  "  but  an  unfortunate  attempt  is  made  to  make  one  clause 
70  purposes."     The  interest  is  scarcely  more  than  platoni«  . 
it   is  not  probable   that   a   reconstruction   of  any  double- 
barrelled  section  effected  by  either  the  pltff.  or  the  deft,  will  meet 

much  consideration. 

The  Stella,  296,  in  1900,  also  possesses  the  negative  interest 
of  showing  the  incompleteness  and  want  of  harmony  of  existi 
legislation.     The  ratio  decideiidi  of  tin-  ]Miti(  ular  case  seems  to  be 
wlnjiv    railway  companies  are  owners  of  steamships  under 
ntary  powers  granted  before  1863,  they  can  dictate  what 
conditions  they  please  as  regards  sea  carriage.     The  statutory 
i.sions  which  in<  section  7  of  tl.  Act  do  not 

such  steam  vessels;   the  statutoi  i<>n>   \\hirh  do 

to  such  steam  vessels  do  not  incorporate  section  7. 
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CHAPTEE  XXII. 

SEASONABLE  FACILITIES. 

Requirements  SECTION  2  of  the  Kailway  and  Canal  Traffic  Act,  1854,  prescribes 
fae  affording  of  facilities  for  traffic  by  railway  and  canal  companies. 
There  are  three  main  essentials  in  the  facilities  to  be  required  : 
(1)  they  must  be  rendered  "  according  to  the  respective  powers  " 
of  the  companies  ;  (2)  they  must  be  "  reasonable,"  which  expres- 
sion, for  all  purposes  of  enforcing  the  section,  means  "  reasonable 
in  the  opinion  of  the  Eailway  Commissioners  ;  "  and  (3)  they  must 
have  reference  to  the  "receiving,  forwarding,  and  delivering"  of 
traffic. 

Assuming  the  demand  for  facilities  to  have  conformed  to  these 
three  essentials,  there  still  remains  the  widest  possible  divergence 
between  the  views  of  applicants  and  defts.  as  to  what  is  intended 
to  be  covered  by  the  word  "facility."  According  to  applicants, 
a  facility  is  anything  whatever,  of  whatever  nature,  structural  or 
otherwise,  as  the  case  may  be,  if  in  any  manner  it  tends  to  facilitate 
the  reception  of  traffic.  However  extensive  or  costly  the  work 
may  be,  it  is  none  the  less  a  "  facility."  Whether  it  is  practicable 
to  grant  the  demand  for  it,  and  whether,  if  practicable,  reasonable, 
is  for  the  Commissioners  alone  to  determine.  According  to  the 
railway  companies,  the  word  "  facility,"  both  in  itself  and  as  con- 
strued in  connection  with  the  context,  does  not  cover  the  provision 
of  a  station,  a  warehouse,  an  approach  road,  or  other  structural  or 
material  accommodation,  but  has  reference  merely  to  services  and 
regulations  connected  with  the  dispatch  of  traffic. 

The  Act  of  1888  has  amended  and  declared  the  law  of  traffic 
upon  many  points  upon  which  the  Divisional  and  other  Courts 
have  held  views  differing  from  those  of  the  Eailway  Commissioners, 
but  the  Legislature  did  not  think  fit  to  take  the  opportunity  then 
presented  of  providing  a  definition  of  the  term  "  facility." 

Definitions  of  other  expressions  were  inserted  in  the  Act,  and, 
that  being  so,  it  may  be  taken  that  the  opinions  of  Lord  Selborne, 


Not  defined 
by  Statute. 
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Lord  Coleridge,  and  Lord  Justice  Brett,  in  the  Hastings  case,  in 
full  concurrence  as  to  the  import  of  the  word  as  used  in  section 

present  also  the  express  intention  of  the  Legislature.  The 
authority  of  the  decision  of  the  Court  of  Appeal  in  the  Hastings 

can  scarcely  now  be  overruled  on  such  a  point,  and  we  have 
accordingly  given  full  details  of  it  in  the  next  chapter.  We  have 
deduced  from  their  lordships'  judgments,  there  summarized,  the 
rules  which  appear  to  be  capable  of  being  formulated  in  respect  of 
the  demand  for  facilities  of  a  structural  character. 

1.  When  complaint  is  made  that  the  accommodation  provided  Rulesdcduoed 
at  some  existing  station  is  inadequate  for  the  reception  or  delivery  Hasting* case. 

itfic,  the  whole  question  falls  within  the  jurisdiction  of  the 
Railway  Commission. 

2.  It  affords  no  answer  to  the  complaint  that  it  cannot  be 
remedied  without  incurring  an  outlay  of  capital  on  the  construction 
or  alteration  of  structural  works. 

3.  It  is  the  duty  of  the  Eailway  Commission  to  examine  the 
plans  or  schemes  by  means  of  which  the  defect  in  accommodation 
may  be  remedied,  with  the  view  of  ascertaining  whether  any  order 
on  the  subject  would  be  practically  reasonable. 

4.  It  is  within  the  province  of  the  Commissioners  to  indicate 
whether  a  given  scheme  would,  in  their  opinion,  suffice  to  rein* 

grievance  complained  of. 

5.  It  is  not  within  the  jurisdiction  of  the  Commission  to  order 
execution  of  any  specific  work.     Having  determined  that  the 

t  of  accommodation  exists,  the  form  of  their  order  should  be 
!y  an  injunction  to  provide  a  remedy. 

6.  It  is  not  within  the  jurisdiction  of  the  Commission  to  make 
an  order   which  cannot  be  OOmplidd   with    by  the,   exercise   of  the 
company's  existing  powers. 

7.  It  is  not  within  tin-  jurisdiction  of  the  Commission  to  make 
an  order  in  respect  of  matters  which  relate  merely  to  the  conveni- 

«.f  passengers  <T  traders,  but  which  do  not  directly  tend  to 
obstruct  or  impede  the  reception  of  tratlic. 

8.  The  extent  or  character  of  the  alteration  indicated  should 
l»e  so  great  as  to  cause  the  work  to  be  of  the  nature  of  a  new 

ii  or  railway. 

Other  cases  i  to  passenger  trallic  and  arcmmi 

are  of  less  importance,  and,  so  far  aa  the  j.rincij.lc-     liidini;  the 

of  tip-in  clash  with  those  laid  down  in  tli     II       ngs 
mint  be  considered  to  be  oven  u ! 

VOI  O 
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In  the  Caterham  case,  324,  which  was  based  upon  the  alleged 
preference  of  other  districts  over  that  of  the  applicants,  the  Court  of 
Common  Pleas  found  that  in  part  the  preference  complained  of  did 
not  exist,  and  that  in  part  it  was  justified.  But  they  found  it  to 
be  an  undue  prejudice  to  the  Caterham  traffic  that,  while  the 
platforms  at  other  stations  were  covered  in,  that  at  Caterham  was 
exposed. 

The  Caterham  case  was  distinguished  in  dealing  with  the 
complaint  of  the  Hastings  Corporation,  on  the  ground  that  it  dealt 
with  undue  preference,  and  when  this  is  alleged  as  a  ground  for 
requiring  structural  works,  the  question  is  to  great  extent  free  from 
precedent.  The  matter  is  more  or  less  in  pari  materia  with 
reasonable  facilities,  and  the  views  of  the  Court  cannot  be  widely 
different  in  the  two  cases. 

In  Innes,  389,  the  Commissioners  considered  it  unreasonable 
that  a  station  should  be  constructed  with  no  carriage  approach  to  it 
at  all. 

In  Harris,  394A,  the  Eailway  Commissioners  did  not  take  the 
view  that  their  jurisdiction  was  limited  as  per  rules  1  and  8,  and 
they  considered  that  a  railway  company  did  not  afford  facilities  for 
the  passenger  traffic  of  a  district  if  stations  were  not  provided,  but 
they  made  no  order,  as  the  deft,  company  had  no  land  available 
for  the  construction  of  a  station  in  the  district  in  which  it  was 
alleged  to  be  wanted. 

In  Beckenham,  404,  the  parties  had  agreed  to  an  order  which 
was  made  with  their  mutual  consent.  The  record  in  such  a  case 
would  preferably  be  that,  "  the  defts.  having  undertaken  to  execute 
certain  works,  the  Court  made  no  order  upon  the  application/' 

In  Arbroath,  414,  the  Court  held  that  the  company  were  with- 
out the  power  to  make  the  alterations  necessary,  but  the  applicants 
themselves  could  supply  the  means  to  remedy  the  difficulty.  Under 
such  circumstances,  the  Court  could  not  do  more  than  express  the 
opinion  that  it  was  the  duty  of  both  parties  to  reconsider  their 
position. 

In  Newington,  394,  where  it  was  asked  that  a  passenger 
station  should  be  constructed  at  a  mineral  yard,  the  Court  were 
of  opinion  that  the  cost  would  be  disproportionate  to  the  probable 
traffic,  and  hence  that  the  facility  demanded  was  an  unreasonable 
one.  They  thought  otherwise  with  respect  to  goods  traffic,  and 
expressed  the  opinion  that  it  was  not  reasonable  that  goods 
should  be  carted  for  a  distance  of  two  miles  to  other  stations 
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when    the   traffic   could   be   accommodated  without   difficulty  in 

In  Holyhead,  398,  they  held  it  not  reasonable  to  expect  that  Sufficiency  of 

:  y  convenience  should  be  provided  at  every  station,  and  decided  j^o"mo~ 

the  applicants   had    no   grounds   for   complaining   that  the 

11  approaches  were  insufficient.     And  so  Thomas,  391. 

A  difteivnt  and  a  wider  and  more  serious  question  was  raised  Restoration 

ie   Winsford,  401,   and   Darlaston,   409,  cases.      These   were of  8tation8- 

applications  to  restore  a  passenger  service  on  mineral  lines.     In 

the  Winsford  case,  the  provision  of  interlocking  signals,  and  the 

ral   re-equipment   of    the   line   required   to   bring   it  up   to 

lard  of  the  Board  of  Trade  inspectors,  would  change  the 

.  of  the  line  altogether,  and  bring  the  case  at  least  within 

^th  rule  of  the  Hastings  case.     In  the  Darlaston  application 

company  were  required  to  rebuild  a  passenger  station  which 

had  been  taken  down  five  years  before  the  date  of  the  application. 

Court  of  Appeal  pointed  out  that  the  Eailway  Commission 

really  ordering  a  new  station  to  be  built,  notwithstanding 

implying  the  mere  restoration  of  an  old  one.     The 

;ided  Darlaston,  409,  and  expressed  their  opinion  upon 

Winsford,  401,  on  higher  and  more  comprehensive  grounds,  being 

••id,   the   grounds   forming   the   basis   of  the    Commissioners' 

rs,  and  they  expressed  the  opposite  opinion  to  that  of  the 

loners,  who  thought  that  if  a  railway  with  general  powers 

were  w<»rk»-d  at  all,  it  should,  under  ordinary  circumstances,  be 

lor  .'ill  branches  of  traffic,  or,  at  least,  that  when  once  a 

ustituted  it  was  not  open  to  a  company  to  discontinue 

•iould  it  prove  unrenmnerative.     The  gist  of  the  decision  of 

Court  of  Appeal    was   that,  whatever   the   duties  of  a  railway 

company  mi^ht  be  in  this  respect,  no  jurisdiction  was  given  to 

way  Commission  to  enforce  them.     The  Glamorganshire  PaMonger 
County  Council,  408,  asked  for  still  more.     Upon  th  at  the  J^'^Y 

const  and  working  of  a  mineral  railway  had  brought  a  large 

residential  population  into  the  neighbourhood,  they  a). plied  to  the 
Commission  for  an  order  to  convert  the  mineral  line  into  a 
passenger  one,  a  process  n-<juiring  the  doubling  "1  the  line  and 
rection  of  five  non-existent  stations.  The  Court  held  them- 
selves precluded  by  the  Hastings  case  from  dealing  with  any  such 

Newry  Navigation  Company,  403,  were  not  detcrr-  < 

case  from  complaining  that  the  deft,  railway  company  did  not  •tattoo. 
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provide  reasonable  facilities  for  the  traffic  of  their  two  steamers, 
and  they  asked  the  Court  to  enjoin  the  company  to  adapt  their 
passenger  station  for  goods  traffic,  and  to  lay  down  lines  of  rails 
connecting  it  with  the  docks.  The  Court  had  no  hesitation  in 
declaring  the  application  unreasonable  as  a  whole,  and  dismissing 
it ;  but  the  remarks  of  Murphy,  J.,  are  valuable  upon  the  question 
whether,  if  it  were  found  reasonable  to  require  a  company  to 
adapt  a  passenger  station  to  the  receipt  of  goods  traffic,  the  opinions 
of  the  judges  in  the  Hastings  case  were  of  effect  to  preclude  the 
Court  from  so  ordering. 

In  Toomer,  392,  the  South  Eastern  and  London  Chatham  and 
Dover  Kailway  Companies,  in  pursuance  of  their  then  policy,  had 
duplicated  the  stations,  railways,  and  bridges  in  the  neighbourhood 
of  Eochester,  Chatham,  and  Strood  for  the  purposes  of  competition, 
but  refused  to  make  use  of  any  of  the  conveniences  so  provided 
for  facilitating  the  transfer  of  traffic  from  the  one  system  to  the 
other.  An  order  of  the  Commissioners  requiring  them  so  to  do 
was  prohibited  by  a  Divisional  Court  on  the  ground  that  an  order 
made  jointly  on  two  companies  was  beyond  their  jurisdiction. 
The  Divisional  Court,  in  making  absolute  the  rule  for  prohibition, 
were  evidently  guided  by  the  impression  that  their  doing  so  would 
afford  the  most  ready  means  of  obtaining  the  opinion  of  the  Court 
of  Appeal  on  such  a  point,  but  the  case  was  not  taken  there. 

Express  power  to  make  orders  on  two  or  more  companies  is 
given  by  section  14  of  the  Traffic  Act,  1888,  and  at  Midhurst 
(Sussex,  etc.,  406),  when  the  Brighton  Company's  station  was 
moved  further  away  from  that  of  the  South  Eastern  Kailway,  the 
Court  would  probably  have  made  an  order  to  run  through  trains  had 
not  the  companies  preferred  to  undertake  to  construct  a  covered 
way  and  arrange  for  the  porterage  of  luggage  between  the  two. 

In  Hammans,  399,  everything  was  physically  fit  for  the  inter- 
change of  traffic  at  Marlborough,  but  neither  of  the  companies 
interested  would  take  the  preliminary  step  of  giving  formal  notice 
to  the  Board  of  Trade.  The  Court  expressed  an  opinion  that  the 
public  were  deprived  of  facilities  due  to  them,  but  declined  to  enjoin 
the  one  deft,  before  them,  since  it  appeared  that  the  greater  part  of 
the  delay  was  owing  to  the  want  of  action  of  the  other  company. 

On  an  application  of  the  Maidstone  Town  Council  (402),  re- 
quiring the  South  Eastern  and  London  Chatham  and  Dover  Hail- 
way  Companies  to  co-operate  in  providing  a  better  service  of  trains 
to  Canterbury  and  Dover,  both  defts.  admitted  the  existence  of 
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vance,  expressed  their  own  willingness  to  remedy  it,  and 

1  the  sole  obstacle   to  a  proper  through  service  to  be  the 

imacy  of  the  other.     Under  these  circumstances,  the  Court 

•rienced  no  difficulty  in  issuing  the  injunction  prayed  for. 

The  Court  also  made  an  order  upon  the  Highland  and  Great  North 

otland  Companies  to  make  mutual  arrangements  for  through 

running  of  trains  on  the  application  of  the  Highland  Company  (411). 

mmunication  was  effected  between  two  railways  by  means  User  of 
tin  lines  worked  by  horses,  and  the  arrangements  entered  tr 
into  with  respect  to  the  working  over  the  premises  of  an  inter- 
company were  carried   out   for  a  period   of  ten  years. 
:i  a  notice  to  discontinue,  on  the  ground  that  the  tram  lines 
did  not  constitute  a  continuous  line  of  railway  within  the  meaning 
ie  section,  and  that  the  facility  of  transit  was  not   of  the 
re  contemplated,  the  applicants  claimed  the  continuance  of  that 
Vular  mode  of  working  as  a  reasonable  facility,  and  the  Court 
•  •the  order  prayed  for  (City  of  Dublin  Steam  Packet  Co.,  405). 
In  the  case  of  the  Rishton  Local  Board,  407,  the  defts.  had  Land  oon- 
hased  land  in  1852,  the  formal  conveyance  of  which  was  not  restrict^  •  * 


•ited  until  1865.     By  a  covenant  in  the  conveyance  the  defts. 

rtook  to  convey  no  coal  from  the  station  built  upon  the  land 

:  than  that  which  was  raised  on  the  Petre  estate.     The  defts. 

red  to  the  terms  of  the  agreement,  with  the  result  that  the  cost 

of  cartage  of  coal  in  the  neighbourhood  was  increased  by  sums 

MI:  between  5d.  and  Is.  Sd.  per  ton.     It  was  held  that,  apart 

i  ess  provisions  of  the  Traffic  Act,  1888,  under  which 

ments   involving    contravention    of    the   Statute   were   not 

allowed  to  form  an  excuse  for  the  contravention,  an  agreement, 

•ii  both  parties  knew  to  be  illegal  at  the  time  they  entered  into 

it,  could  not  be  set  up  as  an  answer  to  the  complaint  of  illegality. 

The  question  of  tin-  facility  of  stopping  at  a  private  siding  was  Stopping  at 
raised  in  the  case  of  Cowan,  240,  and  is  discussed  in  tin1  chapter  on  "' 

Cervices. 
In  that  case  tin;  K'ailwiiv  Commissioners  came  to  the  conclusion  Continued 

a  main  factor  in  the  consideration  as  to  whether  or  not  such  J" 
a  facility  was  a  reasonable  one  was  the  fact  that  it  had  been  in 
i  for  a  long  time.    See,  also,  a  similar  (.)»ini..n   as  to 
tte  sidings  in  Bell,  300. 

\vas  for  some  time  sought  to  be  contend,  d  that  a  refusal  to 
except  at  rates  or  fares  above  the  authorized  maximum  was 
nt  to  a  refusal  to  afford  la-  ilities  for  the  receipt  of  traffic.    «"•«'" 
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The  Court  of  Appeal  decided  that  this  particular  neglect  of 
duty,  if  substantiated,  could  not  be  brought  within  the  scope  of  the 
facilities  clause,  and  consequently  was  not  within  the  limits  of 
the  Eailway  Commissioners'  jurisdiction  (Brown,  62).  A  doubt 
was  expressed  whether  it  might  not  be  so  if  prohibitive  charges 
were  imposed  on  any  particular  class  of  traffic. 

The  matter  is  set  at  rest  by  section  10  of  the  Traffic  Act,  1888, ' 
which  authorizes  the  Commissioners  to  determine  the  legality  of 
any  toll,  rate,  or  charge. 

The  cases  where  the  application  of  the  section  was  discussed 
prior  to  1888  are  of  but  little  value,  although  to  some  extent  they 
tend  to  define  the  meaning  of  the  expression  "  facility." 

In  Lloyd,  393,  the  defts.  were  enjoined  to  desist  from  making 
charges  above  their  maximum  powers.  In  this  case  it  was  open  to 
the  Court  to  have  based  their  order  on  "  undue  preference,"  which 
was  the  principal  complaint  of  the  application.  In  Aberdeen 
Commercial  Co.,  213,  the  railway  company  gave  notice  that  they 
refused  to  be  common  carriers  of  artificial  manures,  but  would 
simply  take  their  authorized  tolls  and  provide  waggons  a0nrd  loco- 
motive power  by  special  agreement.  In  so  far  as  the  Eailway 
Commissioners  and  the  Court  of  Session  based  their  decision  upon 
the  ground  that  excessive  charges  were  within  the  section,  the 
Court  of  Appeal  did  not  approve  it,  but  they  did  acquiesce  in  it  in 
so  far  as  it  was  based  upon  a  refusal  to  carry  as  common  carriers. 
The  Court  of  Appeal  passed  by  the  Chatterley  case,  214,  "ml  silentio." 
The  Commissioners  there  had  followed  the  Aberdeen  case,  to  which 
it  was  very  similar ;  the  company  refused  to  obey  the  order,  and 
applied  for  a  rule  to  a  Divisional  Court  (Cockburn,  C.J.,  and 
Mellor,  J.)  prohibiting  the  Commissioners  from  imposing  a  penalty 
for  disobedience.  The  rule  for  a  prohibition  was  refused.  In 
Distington,  217,  the  Divisional  Court  (Huddleston,  B.,  and  Manisty, 
J.)  overruled  the  Eailway  Commissioners,  who  thought,  notwith- 
standing Brown,  397,  there  was  sufficient  distinction  between  goods 
and  passengers,  and  sufficient  obstruction  of  the  traffic  to  warrant 
an  order  restraining  the  company  from  making  charges  beyond 
their  legally  authorized  maximum.  The  West  Ham  Corporation,  410, 
complained  of  the  charge  of  Id.  for  the  use  of  water-closets,  but 
the  Court  held  that  there  was  nothing  illegal  in  the  charge  per  sc, 
that  the  construction  of  closets  could  not  be  held  to  be  a  facility 
for  receiving  traffic,  nor  the  charge  of  Id.  to  be  an  obstruction. 

It  is  occasionally  suggested  in  argument  that  it  is  futile  for  the 
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Eailw  :ii>>ioners  to  make  any  order  which  would  involve  User  of 

t'   railway  waggons  off  the  railway  premises,  since  rollins  ttook' 
panics  are  under  no  obligation  to  permit  such  an  user  of 
-tock,  and  that  their  legitimate  refusal  to  do  so  would 
r  the  order  of  the  liaihvay  Commissioners  under  discussion 
inoperative.     In  Diphwys,  349,  the  defts.  explained  that 
:  a  :>.  3d.  rate  was  for  the  use  of  railway  waggons  off  the 
s  premises.     The  Court  would  not  allow  that  a  charge 
made  for  such  a  service  to  one  trader  when  it  was  rendered 
;-ly  to  another.     In  Watkinson,  227,  they  decided  that  it 
•nsonable  facility"  for  the  company  to  send  their  engines 
r  as  iniu'ht  be  necessary  on  to  traders'  sidings  to  collect  or 
<T   tratHc ;   and   in   another   case  between   the   same  parties 
(Watkinson,  228)  they  held  that  the  same  principle  was  applicable 
us.     In  the  latter  case  they  held  the  proposed  demurrage 
,es   to   be   unreasonable,  and   as   to   delay  to  traffic   arising 
the  insufficiency  of  the  company's  rolling   stock,   they 
1  that  in  this  other  respect   the  defts.  were  not  providing 
reasonable  facilities  for  the  applicant's  traffic.     See,  also,  on  con- 
tinuing disputes  on  the  same  subject,  Watkinson,  357. 

Commissioners    explain    their    views    still    further    in 

Tharsis,  400.     I'nder  all  circumstances  it  is  the  duty  of  railway 

9  to  make  reasonable  regulations  as  to  the  use  of  their 

rolling   stock,  but  the   amount   to   be  provided   and  the  precise 

..ii.uht  be  limited  or  extended  by  the  Special  Act. 

of  the  defts.  in  the  Tharsis  case  had  been  extended  in  the 

Act  authorizing  the  acquisition  of  the  St.  Helen's  undertaking,  and 

statutory  sanction  was  given  to  the  scheme  only  upon  the  terms 

jence  should  be  used  to  provide  waggons  proper  and 

ient  for  the  conveyance  of  all  traffic.     In  l>cinur  guided  by  the 

s   of  tht  \ct  as   to  what   v.  -onable   in   that 

particular  case,  the  Court  could  accept   no  excuse  for  the  delay 

complained  of.   The  same  complaint  was  made  by  the  Skinningrove 

Company,  368,  but  the  Court,  \\liil.-  basin-  th«-ir  ju.l-mrnt   <>n   I 

its  to  the  use  of  the  company's  waggons  on 
complaint  unfoundrd  in  fact 

to  any  but  a  slight  extent,  and  even  that  they  lied 

the  undue  detent  he  waggons  and  the  refusal  to  pay 

ii»e  charges  v  detention  occurred. 

,ity  must 
not  the  convenience  of  the  ^en.-ral  public  (Barker,  385,  Perth,  412). 
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CHAPTER   XXIII. 

SOUTH  EASTERN  RAILWAY  COMPANY  v.  THE  EAILWAY  COM- 
MISSIONERS (HASTINGS  TOWN  COUNCIL  CASE). 

Judgments  THIS  case  is  of  great  importance  as  a  declaration  of  the  law  upon 
'  the  jurisdiction  of  the  Railway  Commission  to  order  structural 
alterations  or  additions  to  the  line  or  works  of  a  railway  company. 
Unfortunately,  the  facts  to  which  it  relates  are  of  a  complicated 
character,  since  the  application  deals  with  the  details  of  the 
accommodation  provided  both  for  goods  and  passenger  traffic  at 
two  separate  stations,  Hastings  and  St.  Leonards.  The  different 
complaints  formulated,  and  the  various  remedies  suggested,  in- 
volve a  variety  of  practical  and  legal  difficulties.  As  a  conse- 
quence, the  case  is  frequently  referred  to  in  discussion  without 
precise  reference  to  any  particular  part  of  the  decision,  and  is 
advanced  as  an  authority  for  the  proposition  that  the  jurisdiction 
of  the  Court  stops  short  at  any  point  where  structural  alteration, 
however  small,  is  suggested.  Thus,  in  Harris  Deepwater  Wharf, 
308,  it  was  contended  that  this  case  decided  that  the  Court  had 
no  jurisdiction  to  order  facilities  for  the  reception  of  a  yearly 
traffic  of  250,000  tons,  because  it  was  shown  to  be  necessary  to 
remove  thirty  yards  of  disused  siding.  And  so,  on  the  complaint 
of  the  Huntingdonshire  County  Council  that  the  owner  of  the 
Ouse  Navigation  had  impeded  the  waterway  by  the  dismantling  of 
a  lock,  it  was  argued,  on  the  same  authority  of  the  Hastings  case, 
that  the  Court  were  precluded  from  ordering  the  structural  altera- 
tion involved  in  replacing  the  gate,  or  of  requiring  an  outlay 
estimated  at  £5  (Huntingdonshire  County  Council,  478). 

In  all  instances  where  the  order  applied  for  might  possibly 
involve  a  structural  alteration,  the  Hastings  case  is  invoked  as 
an  obstacle  to  the  anticipated  exercise  of  the  Court's  jurisdiction. 
Under  these  circumstances,  reference  to  the  various  points  of  detail 
becomes  unavoidable. 
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The    original   application   to   the   Railway    Commissioners  is  Complaints 
reported  in  3  Ry.  &  Ca.  Tr.  Gas.  179.     It  will  be  seen  that  the  " 

3    Town    Council    complain    as    regards    the    Hastings 
n — 
(1 )  The  passenger  platform  accommodation  is  insufficient. 

The     booking-office     accommodation     for    passengers    is 

insufficient. 
The  passenger  station  yard  is  uncovered  and  exposed  to 

the  weather. 

(4)  The   goods  warehouse  and   goods  station  are  inadequate 
for  the  traffic. 

cattle-pens  exist  for  the  reception  of  live-stock  traffic. 
is  the  St.  Leonard's  station — 
(6)  The  platforms  are  insufficient. 

titing-rooms  are  inadequate. 
(8)  The  approach  to  the  station  is  dangerous. 

'inmissioners,  in  their  judgment,  pointed  out  that  at  Judgment  of 
three  lines  converged,  with  the  result  that  there  was  a 
iderable  traffic  there  at  the  date  of  the  application  :  in  round 
numbers,  700,000  passengers  and  100,000  tons  of  goods.     In  order 
nd  proper  accommodation  it  was  necessary  for  the  company 
i  a  certain  bridge,  and  to  acquire  more  land.     Since  the 
application  an  agreement  had  been  entered  into  under 
h  the  bridge  would  be  widened,  and  this  would  enable  the 
v  out  the  plans  proposed   by  their  engineer  as 
regards  the  platform  accommodation.     As  to  (1),  the  Court  would 
i   the  company  to  extend  the  platform  accommodation  in  the 
ee  which  has  been  admitted  to  be  necessary.     The  company, 
i  S56,  sold    their   surplus    laud,  and     in    1866  admitted   the 
iiton  Company's  traffic  into  their  Hastings  station.     In  1870, 
a^ain  in    1<S,  ompany  applied  to  Parliament  for  com- 

u t  tin-  Kills  were  opposed  by  the  adjoining  land- 
owner and  withdrawn.      It  w;i-  in< MUH bent  on  the  company  to  find 
some  means  to  extend  the  limits  of  their  station.     Tin-  wiilming 
ie  bridge  provided  them  with  2300  square  feet  of  increased 
space,  and  that  being  available,  the  Court  would  order,  as  to  (2), 
of  two  general  waiting-rooms,  two  first-class  waiting- 
rooms,   one   refreshment- room,   and    a   booking-office   with    two 
lows.      As  to  (:3),  they  should  require  a  part  of  the  station 
yard  and  a  larger  part  of  the  platforms  to  be  covered.     As  to  (4), 
the  <  ere  not  prepared  to  make  any  ordn  of 
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space  sufficient  to  extend  the  accommodation.  They  expressed  an 
opinion  that  it  was  insufficient,  and  that  means  existed  for  making 
some  improvement,  but  that  it  was  almost  imperative  upon  the 
company  to  obtain  further  Parliamentary  powers  in  order  to  be 
able  to  effect  the  full  improvements  indicated.  As  to  (5),  the 
want  of  cattle-pens  created  a  danger  to  persons  using  the  goods 
station,  which  ought  to  be  remedied. 

As  regards  St.  Leonard's,  it  was  held  that  the  whole  of  the 
complaints  were  well-founded,  and  that  they  could  and  should  be 
remedied.  The  accommodation  provided  was  not  reasonable  as 
compared  with  the  nature  and  amount  of  the  traffic  carried  on  at 
such  a  station.  The  Caterham  case,  324,  was  an  authority  that  the 
Court  had  jurisdiction  to  order  what  was  necessary  under  such 
circumstances. 

Before  an  order  was  drawn  up,  the  jurisdiction  of  the  Eailway 
Commission  to  order  structural  works  such  as  those  proposed  was 
brought  before  a  Divisional  Court  on  a  demurrer  to  a  declaration 
in  prohibition. 

ManiBty,  J.  ^Q  Opjnion  Of  Manisty,  J.,  was  delivered  against  the  Eailway 

Commissioners,  on  the  ground,  so  stated  by  the  learned  judge,  that 
before  any  railway  can  be  opened  for  public  use  it  has  to  be 
passed  by  a  government  inspector,  whose  duty  it  is  to  see  that  the 
line  and  all  the  stations  are  completed  and  properly  constructed 
in  accordance  with  the  deposited  plans.  If  power  had  been 
intended  to  be  given  to  compel  the  company  to  acquire  more 
land,  to  construct  new  and  enlarge  old  works,  it  would  have  been 
given  more  clearly.  The  self-interest  of  railway  companies  was 
sufficient.  If  the  proposed  works  were  likely  to  be  remunerative, 
they  would  be  constructed  without  compulsion.  There  might  be 
power  to  order  some  of  the  comparatively  small  things  suggested. 

Lush,  J.  Lush,  J. :  In  order  to  support  the  demurrer,  the  railway  com- 

pany must  contend,  as  they  do,  that  it  is  not  within  the  jurisdic- 
tion of  the  Kailway  Commission  to  order  any  structural  works  or 
alterations  whatever.  The  expressions  of  the  Statute  are  capable 
of  bearing  a  wider  or  narrower  interpretation.  The  rule  of  con- 
struction to  be  applied  to  a  remedial  Act  is  one  which  would 
advance  the  remedy.  In  1854,  although  the  Board  of  Trade  had 
some  regulating  power,  "  neither  the  Board  of  Trade  nor  any  other 
body  had  authority  to  direct  anything  to  be  clone,  or  to  interfere 
in  any  matter  which  concerned  merely  the  convenience  or  accom- 
modation of  the  public  using  the  railway.  Nor  was  there  any 
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lative  provision  for  securing  equitable  conditions,  etc.     The 

passed  to  supply  these  defects."      The  main  argument 

addueed  i>  thai  the  Act  contemplates  traffic  arrangements  properly 

lied,  nothing  structural.     The  Railway  Commissioners  do  not 

i  to  order  structures,  "only  to  say  in  what  respect  and  to 

their  premises   require   enlargement,   alteration,  or 

to   suit   the   traffic."     The   words,  "  according   to   their 

rs,"  show  that  something  more  than  conveyance  of  traffic 

intended.      The   only   limit  to   the  word  "facility"  is  the 

reasonable  requirements  of  the  passenger  within  the  capacity  of 

nmpany.      It  includes  convenient  access  to  the  station  and 

lit  accommodation  while  waiting.    If  capital  is  exhausted, 

lilable. 

Cockburn,  C.J. :  It  is  found  that,  the  traffic   having   largely  Cockburn,CJ. 

ised,  the  stations  have  become  altogether  inadequate.     The. 

of  the  Commissioners'  judgment   is  ambiguous ;  it  may 

mean  that  as  a  remedy  they  are  prepared  to  order  the  company  t« 

rliament   for   additional   powers.     As    to   what   the 

powers  of  the  Commissioners  really  are  intended  to  be,  the  most 

opposite  and  conflicting  views  are  put  forward.     The  railways  say 

is  covered  but  undue  preference,  or,  at  most,  such  matters 

as  are  necessary  for  ensuring  effective  methods   of  conveyance. 

licants  say  the  Commissioners  may  regulate  the  working 

railway  in  all  its  details,  fix  the  number  of  trains,  prescribe 

lass  of  carriage,  enlarge,  alter,  and  erect  structural  buildings, 

prescribe  of  waiting-rooms,  enlarge  yards,  even  lay  down 

additional  rails.     Indeed,  the  Solicitor-General  went  so  far  a.- 

make  a  .sin-jh-  line  double.     The  phraseology  of  the  section  ifl 

rtain  and  indHinitr  ;  the  more  obvious  meaning  has  reference 

to  C<  •••  "f  working;   by  a  strained   interpretation  it  may 

com]  action  of  the  railway.     The  words  of 

pt  for  such  a  purpose,  and  are.   not  those  likely  to  have 

been  employed  to  confer  a  power  so  vast  and  unlimited,  especially 

with    vested    and    most   valuable,    rights.     Such 

legislation,  if  intended,  is  inconsistent  with  the  ^. -m ral  cours« 

legislation  on  such  subjects.     The  Special  Act  of  the  undei 

declares  the  duties  and  obligations  which  it  thinks  fit  t<»  impose 

company,  but  beyoi  leaves  in  the  hands  of  the 

tors  lull  power  and   authority    :  palate,  and 

cial  Act  allows  them  to  construct 
such  buildings  as  "t!  !1   think  proper."     It  ia  to 
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suppose  that  the  Legislature  intended  to  change  this,  and  make  it 
compulsory  on  them  to  act  as  the  Commissioners  think  proper. 
"  Where  in  the  original  constitution  of  such  a  company  the  free 
and  uncontrolled  management  of  its  own  affairs,  especially  in 
respect  of  its  property  and  pecuniary  interests,  has  been  fully  con- 
ceded, it  seems  impossible  to  suppose  that  Parliament  would,  by 
an  ex  post  facto  law,  deprive  the  company  of  the  power  of  self- 
government,  and  subject  it  throughout  its  entire  existence  to  a 
controlling  power  not  dreamt  of  in  its  original  constitution." 
This  reasoning  does  not  apply  to  the  whole  interference  contem- 
plated by  the  Act  of  1854  There  is  always  the  "  implied  con- 
dition that,  to  the  extent  of  the  means  at  the  company's  disposal, 
the  public  service  shall  be  promoted  with  due  diligence,  and 
every  one  shall  be  entitled  to  be  served  on  equal  terms.  To 
provide  for  the  due  discharge  of  this  implied  obligation,  when  it 
became  apparent  that  railway  companies  were  not  always  willing  to 
fulfil  it,  might  not,  especially  if  confined  to  insuring  equality  and 
preventing  undue  preference,  amount  to  an  unjust  interference 
with  the  right  of  managing  their  own  affairs  previously  conceded 
to  them."  There  is  nothing  in  the  section  which  points  to  structural 
alteration.  No  inconvenience  or  complaint  had  arisen  at  the  time 
the  Act  was  passed.  The  railway  system  was  comparatively  in 
its  youth.  On  the  introduction  of  the  Act,  Mr.  Cardwell  explained 
that  its  main  purpose  was  to  prevent  the  obstruction  by  which 
some  companies  sought  to  throw  obstacles  in  the  way  of  receiving 
and  forwarding  traffic  from  other  lines.  In  the  progress  of  the 
Bill  through  Parliament  there  is  no  trace  of  complaint  of  incon- 
venience arising  through  want  of  structural  accommodation.  In 
this  case  "  we  are  not  called  upon  to  say  what  sort  of  structural 
additions  would  be  included  in  '  facilities '  to  traffic  within  the 
meaning  of  the  Act.  I  am  certainly  not  prepared  to  give  effect 
to  the  contention  of  the  pltffs.  and  to  limit  the  authority  con- 
ferred by  the  Act  to  the  insuring  equality  or  the  exclusion  of 
undue  preference.  .  .  .  My  judgment  must  be  considered  as 
limited  to  the  question  of  structural  additions  beyond  those  con- 
templated in  fixing  with  Parliamentary  sanction  the  capital  of  the 
company."  Certainly  the  Act  of  1854  falls  far  short  of  conferring 
so  vast  a  power  as  the  Eailway  Commission  are  taking  upon 
themselves  to  exercise. 

The  Divisional  Court  accordingly  gave  judgment  in  favour  of 
the  pltffs.  in  prohibition. 
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On  appeal,  the  Court   of  Appeal   reversed  the  order  of  the  Court  of 
i's  Bench  Division,  and  allowed  the  demurrer  of  the  Railway  Appeal- 
Commissioners  (Brett,  L.J.,  partly  dissenting),  without  prejudi*  , 
to  any  new  application  for  prohibition  which  the  company  might 
make  after  the  issue  of  the  Commissioners'  order. 

The  judgment  of  Selborne,  L.C.,  with  which  Coleridge,  C.J.,  Selborne,  i  r 
concurred,  was  to  the  following  effect. 

optional  with  a  company  to  carry  upon  its  own  line,  and  if 
here  is  no  obligation  to  establish  stations  at  any  particular 
.     The  Act  of  1854,   by  its  definition,  deals  with  existing 
>ns  used  for  the  purposes  of  public  traffic.     When  a  station 
is  once  opened,  the  company  are  bound  to  provide  there  all  reason- 
able  facilities  for   receiving   traffic.      Upon   proof  to   the    Com- 
i oners  that  the  duty  has  not  been  fulfilled,  "the   Act  does 
not  appear  to  contemplate  an   order   for   the    execution  of  any 
particular  works  if  it  can  be  obeyed  without  them.     But  I  cannot 
assent  to  the  argument  that  the  obligation  is  circumscribed  by  the 
:it,   capacity,   and    structural    arrangements    of    the 
3  de  facto  provided  at  the  time  of  complaint,  if  they  are 
insufficient  for   the   ordinary   traffic   of  the   station,   and    if,   l>y 
:is  or  other  improvements  which  the  company  has  adequate 
power  to  make,  all  necessary  facilities  might  be  all«>rded.     The 
.-.•curding  to  their  respective  powers/  as  well  as  the  general 
scope  of  the  enactment,  seem  to  me  to  be  very  much  opposed  to  so 
limited  a  ;  tion.     I  am  therefore  of  opinion  that  a  compain 

does  violate  and  contravene  the  Act  if,  having  sufficient  powers,  it 
s  its  platforms,  booking-offices,  and  other  structures  at  any 
<>n  in  such  a  condition  as  to  space  and  other  arrangements  as 
to  cause    dangerous    or  obstructive   confusion,   delay,   or   other 
impediment  to  the   proper  reception,  transmission,  or  delivery  of 
that  station,  whetlu  r  consisting  of  passengers 
or  of  go< 

The  I  within  the  jurisdiction  of  tin-  ( 'ommission, 

and  vcr  with  which  tin;  complaint  omdud.-d  may 

in  -en  impptp.-r  in  form  or  in  substance,  that  would  afford  no 
groi  .n. 

»es  not  appear  by  what  order  the  Commissioners  intended 
to  ^f;  ir  judgment,  hut,  for   the  purpose  of  tak 

inn,    tin-    <1  as    that    the    Commissioners 

!id  to  prescribe  some  par  plan  of  structural  altera- 

w«.uld    not  be  within    their  jun.-iiclion,   nor  would 
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those  matters  be  which  depend  upon  the  effect  of  agreements 
come  to  after  the  date  of  the  application,  nor,  again,  those,  such  as 
cover  or  refreshment-rooms,  which  merely  concern  the  comfort  or 
convenience  of  passengers,  and  do  not  tend  necessarily  to  facilitate 
or  obstruct  the  reception  of  traffic. 

"  It  may  well  be  that  by  the  execution  of  the  works  proposed, 
or  some  of  them,  the  obligation  imposed  upon  the  company  by  the 
Statute  might  be  fulfilled,  nor  should  I  be  disposed  to  impute  any 
excess  of  their  jurisdiction  to  the  Commissioners,  if  they  were 
merely  to  indicate,  for  the  consideration  of  the  company,  these  or 
any  other  convenient  means  by  which,  in  their  opinion,  that 
obligation  may  be  fulfilled.  But  between  any  such  reasonable 
suggestions  and  a  peremptory  order  for  the  execution  of  these 
particular  works  there  is  a  wide  difference.". 

This  Court  might  have  held  that  the  demurrer  was  good  in 
part  and  bad  in  part,  but  the  declaration  in  prohibition  is 
altogether  erroneous,  when  it  begins  by  alleging  that  the  Com- 
missioners "  wrongfully  assumed  jurisdiction  to  hear  and  determine 
the  application,  notwithstanding  the  protest  of  the  company,"  and 
asking  for  a  writ  to  prohibit  them  "  from  further  proceeding  in 
any  way  touching  the  premises  aforesaid  before  them." 

The  Commission  have  jurisdiction  over  the  whole  matter ;  they 
must  make  some  order,  and  until  that  is  done  it  cannot  be  wrong 
to  allow  the  demurrer. 

Brett  L  J  Brett,  L. J.,  did  not  differ  in  principle  from  the  learned  Lords 

Justices,  but  considered  that  the  demurrer  should  be  allowed  in 
part  only. 

The  jurisdiction  of  the  Commission  did  not  extend  to  the 
making  of  a  new  railway,  or  any  new  stations,  and  it  could  only 
properly  deal  with  matters  which  might  facilitate  or  impede  the 
delivery  of  traffic.  When  reasonable  facilities  are  omitted  it  may 
be  necessary  to  consider  specific  schemes  in  order  properly  to 
consider  whether  the  nature  and  expense  of  the  methods  proposed 
would  render  the  supply  of  the  facilities  reasonable.  But  dis- 
cretion must  be  left  to  the  company,  and  they  cannot  be  ordered 
to  construct  works  in  any  specified  form,  or  in  any  specified 
locality.  It  would  not  be  an  answer  on  the  part  of  the  company 
to  an  order  to  supply  the  omission  that  it  could  not  be  supplied 
without  some  structural  alteration  or  addition. 

The  Commissioners  might  legally  have  enjoined  the  company  to 
supply  further  platform  accommodation  as  to  twice  the  existing 
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:it,  cr  so  as  to  accommodate  so  many  more  passengers,  but  they 

their  jurisdiction  in  requiring  the  company  to  carry  out 

Ian  of  the  engineer,  that  is,  to  conform  to  the  order  in  one 

•ular  way  only.      The  order  for  waiting-rooms  fails  in  the 

I  »ect     The  order  as  to  the  booking-office  is  right  in  every 

The  order  as  to  cattle-pens  is  right,  but  that  as  to  the 

>ach  to  the  station  is  wrong.     The  order  to  seek  for  powers 

•  the  goods  station  is  in  excess  of  jurisdiction. 
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veyance, 

ing°aml   ' 
through  rates. 


Through 


Manchester 


Lines 


CHAPTEE    XXIV. 

THROUGH  BOOKING. 

CLOSELY  connected  with  the  question  of  through  rates  (Chapter 
XXV.)    are    the   subjects   of   through   conveyance   and    through 

booking. 

The  three  separate  points,  interwoven  as  they  generally  are  in 
actual  practice,  stand,  however,  on  three  distinctly  separate  legal 
principles. 

The  trader's  right  to  the  through  conveyance  of  his  traffic 
rests  upon  the  common  law  obligations  of  the  railway  companies 
as  common  carriers.  If  railway  company  A  professes  to  carry 
traffic  to  be  delivered  to  railway  company  B,  and  B  in  like 
manner  professes  to  carry  to  railway  C,  any  trader,  without  the 
assistance  of  any  Statute,  and  without  the  intervention  of  the 
discretion  of  the  Eailway  Commission,  is  entitled,  as  an  ordinary 
matter  of  common  law  right,  to  have  his  traffic  carried  from  A  to 
Z,  by  whichever  route  he  chooses  to  select,  upon  payment,  of 
course,  to  each  company  forming  a  link  in  the  route,  of  the 
amount  of  their  separate  charges.  When  traffic  is  delivered  to 
company  A,  to  be  delivered  to  its  destination,  whether  the  destina- 
tion be  railway  B  or  any  other  point  to  which  railway  A  professes 
to  carry,  it  is  not  open  to  that  company  to  make  inquiries  as  to 
the  object  of  the  consignor  in  consigning  traffic  to  the  point 
indicated,  and  to  accept  it  or  refuse  it  according  as  to  whether  the 
company  may  approve  or  not  of  the  reasons  alleged  by  the 
consignor  for  his  desire  to  send  traffic  to  the  point  named. 

We  are  aware  of  no  case  other  than  that  of  the  Manchester 
ShiP  Canal  Company  v.  the  Cheshire  Lines  Committee,  in  1893  (not 
reported),  where  a  railway  company  has  appeared  in  Court  alleging 
a  right  to  refuse  to  convey  traffic  on  the  ground  that  the  interest 
of  the  objecting  company  required  it  to  be  sent  by  some  other 
route  than  that  desired  by  the  consignor.  The  traffic  in  question 
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consisted  of  24   truck-loads  of  wood   pulp,  which   were   loaded 

hip  on   the  Ship  Canal  premises,  and  were  required  to  be 

\  eyed   to   Bury  on   the   Lancashire   and   Yorkshire  Kail  way, 

11  miles  from  Manchester.     The  only  railway  junction  at 

date  upon  the  dock  premises  was  with  the  railway  of  the 

hire    Lines    Committee,    and    the    route    to    Bury   via  the 

Cornbrook   sidings  was   necessarily  circuitous   however  selected. 

••rtest    route    passed    over    several    suburban     branches 

with  high  charging  powers,  short  distance  clauses,  and  junctions 

ivenient   for  exchange  of  goods  traffic.      The  route  chosen 

i-iibly  not  the  best)  involved  a  circuit  of  40  miles,  but  was 

"     unexceptionable.      The     Lancashire     and     Yorkshire 

i -any  formally  notified  the   Cheshire  Lines  Committee  that 

declined    to    accept   traffic   which    had   travelled   to  their 

junction  by   such  a   route,   and  the  Cheshire   Lines   Committee 

accordingly  refused  to  forward  it.     The  mode  of  conveyance  which 

.re  and  Yorkshire  Company  claimed  to  have  the  legal 

:  to  dictate  to  the  owners  of  the  pulp  was  that,  instead  of 

:•_:   loaded  into  railway  trucks   alongside   ship,  it   should  be 

>-d  into  carts,  carted  across  Manchester,  and  tendered  to  the 

ashire  and  Yorkshire  Company  at  their  Manchester  station. 

wmld    involve   a   cost  of  2s.  6d.  per   ton  for  cartage,  and 

station  and  service  terminals  in  Manchester  would  amount  t<»  1 

per  ton,  together  3s.  9rf.     If  the  full  maximum  rate  were  charged 

:>0  miles,  it  would  amount  to  4s.,  so  that,  unreasonable 

as  a  40-mile  route  might  at  first  seem,  the  extra  charge  to  the 

ild  be  but  3d.  per  ton  even  though  no  through  rate 

•1  be  arranged  with  the  owners  of  the  intermediate  railways. 

ease  came  before  the  Railway  ( 'ommission  <m  a  motion  for  an 

.  im     injunction   to   forward    the    traffic    without   delay,   the 

icants  alleging   their   right   to  any  <ervice   of  carriage  they 

•j  to  pay  for;    the  deft-.,  on  behalf  of   the    Lancashire  and 

:  c  Company,  contending  that  they  were  entitled  to  refuse 

tester  trailic  which  was  not  tendered  to  them  in 

A  technical  "M* •<  ;i<>n  was  raised  that  the  Kailway 

authorized  to  gi  rim    injunction. 

10  suggested  difficulty  by  appointing  a  very  early 

10  case,  but  the  companies  forwarded  the 

uible  th'  late  any  order  upon 

at  issue. 

•  ere  can  be  no  right    in   a  comt 

P 
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carrier,  when  traffic  is  tendered  to  him,  to  inquire  by  what  route 
it  travelled  before  it  was  so  tendered,  or  by  what  route,  or  to- 
what  ultimate  destination  it  is  to  travel  when  he  has  delivered  it 
as  directed,  with  the  intention  of  refusing  to  convey  it  should  he 
disapprove  of  the  consignor's  instructions  in  either  respect. 

Extension  by         The  Statute  law  has  extended  the  obligations  of  railway  and 

Statute  of  ,  .  c         i  .1       f 

common  law    canal  companies  in  respect  of  such  cases  as  the  foregoing.     The 

duty.  principle,  indeed,  is   scarcely   affected,   but   the   Legislature   has 

enacted  provisions  calculated  to  remove  such  obstacles  arising 
from  misfeasance  or  nonfeasance  as  would  prevent  the  trader 
from  obtaining  the  full  benefit  of  the  railway  system  of  the 
country.  Competing  railways,  as  in  the  case  of  Uckfield,  390,  and 
others  similar,  may  refuse  to  make  a  connection  of  a  few  yards 
between  the  two  systems,  or,  having  the  connection,  may  refuse  to 
work  it  or  allow  it  to  be  worked.  In  Victoria  Coal  Company,  424, 
the  position  was  the  opposite  of  that  before  referred  to,  and,  the 
direct  route  being  13  miles,  over  the  lines  of  two  railways,  the 
objecting  company  insisted  on  their  right  to  convey  the  traffic  by 
their  own  route  of  23  miles,  on  the  ground  that  convenient  inter- 
change sidings  did  not  exist,  and  that  they  were  not  compellable 
either  to  exercise  running  powers  over  another  railway  or  to- 
permit  another  company  to  run  on  their  own  line.  These  cases 
are  instances  of  physical  resistance,  in  a  passive  form,  to  the 
traders'  rights.  Another  form  of  obstruction,  that  of  the  refusal  of 
the  facility  of  "  through  booking,"  might  occasionally  be  almost  as 
effective  in  barring  the  transit  of  traffic. 

Provisions  of  The  Statute  passed  in  1854  prescribes,  first,  that  every  company 
shall  provide  facilities  for  the  reception  of  traffic  on  its  own  line, 
and,  next,  that  every  company  shall  afford  all  due  and  reasonable 
facilities  for  interchange  with  other  companies,  "so  that  no 
obstruction  may  be  offered  to  the  public  desirous  of  using  such 
railways  as  a  continuous  line  of  communication,  and  so  that  all 
reasonable  accommodation  may,  by  means  of  the  railways  of  the 
several  companies,  be  at  all  times  afforded  to  the  public  in  that 
behalf."  The  views  as  to  the  practical  construction  of  this  section 
of  the  Court  of  Common  Pleas,  of  the  Kailway  Commissioners  of 
1873,  and  of  the  Court  of  the  Kailway  Commission  of  1888,  have 
been  entirely  consistent  from  the  Caterham  case,  324,  of  1856,  to 
the  Didcot  and  Newbury  case  (infra)  of  1897. 

Facility  to  be  Whether  a  trader  comes  to  the  Courts  to  obtain  the  construction 
of  the  physical  means  of  interchange,  or  whether,  the  means- 
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he  merely  asks  the  facility  of  having  his  traffic  forwarded 

by  one  booking  and  one  payment,  in  both  cases  the  words  of  the 

>n  require  the  demand  to  be  "reasonable,"  and,  technically,  it 

Ives  upon  the  Court  to  consider  the  reasonableness  of  the 

demand.     Before  ordering  works  of  construction  or  the  alteration 

of  e.\  i Hie  arrangements,  the  Court  will  weigh  the  conveni- 

or  inconvenience  to  railway  company  or  trader,  and  decide 

accordingly ;  but  as  to  the  through  booking  of  goods,  when  the 

here  is  nothing  to  weigh. 
When,  ex  hypothesi,  the  trader  can  claim  to  have  traffic  con-  Through 

:  I  ways  A,  B,  and  C  from  A  to  C,  the  refusal  of  B,  e.g.  ^J^L^ 

.  >w  a  through  invoice  to  pass  from  A  to  C,  raises  no  question  reasonable. 

of  reasonableness  at  all.     Res  ipsa  loquitur.     Since  the  Railway 

House  was  authorized  by  the  Act  of  1850  for  the  purpose 

of  d  vith  through  booking,  the  issue  of  an  invoice  to  C 

stands  on  precisely  the  same  footing  of  convenience  as  the  issue  of 

i  voice  to  a  local  station  on  line  A  itself.     If  railway  B,  for  the 

purpose  of  obstructing  traffic,  insists  that  the  trader  shall  make 

iiree  railway  companies  prepare  three  separate  invoices  instead 

e  single  one  which  is  alone  necessary,  an  application  to  the 

Railway  Commission  for  an  order  for  through  booking  is  of  the 

tcter  of  an   order   to   desist    from   illegal    obstruction,   and 

tbleness"   of  the   facility  of  through   booking  goes 

>ut  saying.      The  above  we   believe  to   be  a  fair  summary 

ressed  by  the  Courts  in  various  cases. 

Court  of  Appeal  have  rejected  this  exposition  of  the  law  Con 
as  lai  by  the  Hail  way  Commissioners.     (See  Didcot  and  ^J£ot 

>rt.)     It  may  therefore  be  desirable  to  endeavour  to 
ition  in  other  lan^ua^c,  and  we  think  it  may 
be  re-stated  tin:    :  A  ti.id«-r  « -laims  a  ri.u'ht  to  send  his  goods  by  a 
h  route;  if  his  right  is  denied,  th<-  denial  would   form 
on  in  the  pn.pn-  Court,  and  the  minor  facility 
'•ed  form  no  element  «.f  the  point  at  issue;  if 
i   is  not  denied,  tin-    facility  of  having   to  prepare  one 
ad    of    three  is  so  obvious    in    its   reasonableness 
it  needs  no  coi  i  >n,  but  may  at  once  be  taken  for 

gran  rliament  has  provided  for  it  by  the  Railway  Clearing 

Act  of  1850. 

prescriptions  of  the  Act  of  1854  do  no  more  than  declare  BtteMfon  «f 

!its  of  a  trader  as  arising  from  the  companies'  N 
s  as  carriers  under  the    exceptional  circumstances  of  the 
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Through 
booking 
(Did cot  and 
Newbury 
case). 


powers  granted  to  them,  and  provide  a  tribunal  authorized  to 
determine  what  these  duties  are  in  their  new  form. 

By  the  Act  of  1873  a  new  statutory  obligation  is  imposed 
upon  railway  companies,  namely,  to  carry  traffic  at  such  a  pro- 
portion of  a  through  rate  as  the  Eailway  Commission  may  think 
fit  to  allot  to  them.  The  considerations  affecting  through  rates 
are  dealt  with  infra.  The  matter  is  mentioned  in  this  connection 
with  respect  to  its  bearing  on  the  decision  in  the  Didcot  case.  There 
the  basis  of  the  decision  was  that  the  conditions  affecting  the  grant- 
ing of  through  rates,  and  those  affecting  the  facility  of  through  book- 
ing, under  which  expression  the  Court  more  or  less  clearly  included 
the  facility  of  through  conveyance,  were  one  and  the  same. 

The  simple  question  whether,  on  an  application  for  through 
booking,  the  Court  of  the  Eailway  Commission  are  to  formally 
undertake  to  investigate  its  reasonableness  or  to  take  it  for  granted 
is  a  very  trifling  matter.  Not  so  the  principle  which  underlies  the 
decision  of  the  Court  of  Appeal.  The  traders  desire  to  maintain 
that  section  2  contains  merely  a  declaration  of  their  common  law 
rights,  as  made  applicable  to  the  special  case  of  one  or  more  lines 
of  railway  whose  owners  are  acting  as  common  carriers.  The 
railway  companies  desire  to  take  the  opposite  view,  and  pro  tanto 
the  decision  of  the  Court  is  in  their  favour.  They  say  that  the 
obligations  of  section  2  are  not  common  law  rights,  but  the  creations 
of  Statute ;  that  they  do  not  exist  until  the  element  of  reason- 
ableness inherent  to  them  has  been  considered  by  the  Court,  and 
finally  adjudicated  upon ;  and  that  inasmuch  as  through  conveyance, 
through  booking,  and  through  rates  are  one  and  the  same  thing,  a 
trader  cannot  have  any  one  of  the  three  until  he  has  removed  all 
objections  to  each  of  the  other  two.  In  proportion  as  one  or  other 
of  these  views  is  allowed  to  prevail,  a  case  involving  indirectly  the 
matters  covered  by  section  2  will  become  comparatively  easy  or 
excessively  complicated.  Thus,  taking  the  case  of  the  Manchester 
Ship  Canal  traffic  to  Bury  before  referred  to  as  an  illustration,  the 
canal  company  were  content,  in  the  first  instance,  with  through  con- 
veyance and  through  booking,  and  eventually  through  rates  followed 
as  a  necessary  consequence ;  but  if  the  Court  had  held  themselves 
bound  by  the  doctrine  of  the  Newbury  case  to  hold  that  the  trader 
must  prove  his  right  to  all  three  of  these  facilities  if  he  claims 
any  single  one,  the  objecting  railway  companies  would  probably 
have  found  means  entirely  to  prevent  any  traffic  ever  going  to 
Bury  via  Manchester  under  any  circumstances  whatever. 
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The  foregoing   comments  have    but  a   limited   application  to  Through 
passengers.     Their  right   to   through    conveyance    stands    on    a 
rent  footing  to  that  of  goods,  and  it  may  well  be  that  a  claim 
to  through  booking  may  be  found  to  be  a  reasonable  facility  for 
pass-  from  the  granting  of  through  conveyance.     See 

Innes,  389 ;  Sussex  County  Council,  406. 

:i  the  question  that  through  rates  and  through  booking  are 

-ame  thing,  and  are  due  to  have  one  and  the  same 

standard    of  reasonableness  applied  to   them,    see   the  forms   of 

agreements  In -t  ween  the  companies,  as  quoted  in  the  various  cases, 

•hrou-_rh  rates  ami  through  bookings  as  separate  facilities 

•  East  and  West  Junction,  421,  and  others). 

In  Barret,  420,  an  elaborate  system  of  through  bookings  was 
for,  and  the  applicant  showed  that  access  might  be  gained 
more  readily  to  certain  midland  towns  from  London  if  the  great 
competing  companies  would  combine  to  render  their  time-tables 
more  convenient  to  each  other.  The  Court  of  Common  Pleas  held 
that  the  public  convenience  did  not  require  any  such  concessions. 

case  of  the  Severn  and  Wye  Railway  Company  v.  Great  Through 
Western  Railway  Company,  decided  in  1887,  is  reported  in  5  Ry.  J^ernand 

]7(l  and  is  further  discussed  in  the  case  of  the  v 
ot  and    Xewl.ury  Railway  Company  v.  London   and   South 
Lway  Company,  reported  in  9  Ry.  &  Ca.  Tr.  Cas.  210, 
and  10  Ry.  &  ( la.  Tr.  (  is.  1  and  9. 

dnote  of  the  Severn  and  Wye  case,  the  following  Hoadnoteof 
prop-  are    laid    down    as  bearing    upon    the   questions  ofrcport> 

ace,  through  bonking,  and  through  rates. 
•  Railway  and  Canal  Traffic  Act,  1854,  section  2,  gives  a 
customer  a  rL'ht    to  require   any   number  of  railway  companies  in 
Ore.' i'  !  to  combine  to  form  a  continuous  route  by  which 

v  be  sent  at  a  single  booking  and  for  a  single  payment." 

ves  every  individual  customer  the  absolute  right  to 

•elect  what  railway  company  he  pleases  to  deliver  his  traffic  to, 

to  that  company,  and  to  require,  without 

second  booking  or  any  second  payment,  that   th«-  trailic  shall 

be  delivered  at  the  station  to  which  he  desires  it  to  be  sent." 

vay  company  has  the  i  \  »art  from  the  question  of 

rates)  to  collect  what  traffic  it  can,  to  cany  it  as  far  as  it 
can  by  its  own  line,  and  then,  at  the  point  which  is  most  oon- 
nt  to  itself,  to  hand  it  over  to  the  company  which  i.1 
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"  Primd  facie  it  is  to  the  interest  of  the  public  that  there 
should  be  at  least  two  railway  routes  open  between  any  two  given 
places,  provided  that  these  routes  are  practically  independent  of 
one  another,  fairly  alternative,  and  reasonably  calculated  to  keep 
one  another  in  check." 

These  propositions  were  followed  by  the  Eailway  Commission 
as  accurately  expounding  the  law  in  the  Didcot  and  Newbury 
case,  but  the  Court  of  Appeal  expressed  considerable  doubt  and 
disapproval  of  them,  and  laid  down  other  propositions  more  or 
less  at  variance  with  them.  The  opinions  of  the  Court  of  Appeal 
were  subsequently  distinguished  and  commented  upon  by  Collins, 
J.,  in  a  later  case  between  the  same  parties. 

importance  of  The  points  raised  are  of  great  practical  importance,  as  their 
objections.  determination  one  way  or  the  other  affects,  more  or  less  directly, 
many  other  issues  subject  to  the  determination  of  the  Court.  The 
case,  moreover,  is  worthy  of  the  closest  attention,  since,  as  Mr. 
Commissioner  Miller  said,  "  the  whole  question  of  the  character 
of  the  through  rates  authorized  by  the  Act  to  be  granted  by  this 
tribunal  has  been  raised  with  a  thoroughness  which  it  would  be 
presumptuous  in  me  to  characterize.  If  the  whole  question  is  not 
exhaustively  set  at  rest  by  this  case,  it  will  be  the  fault,  not  of  the 
manner  in  which  the  case  is  raised  at  the  Bar,  but  because  possibly 
we  may  not  feel  called  upon  to  deal  with  it  equally  exhaustively 
in  the  judgment." 

In  the  Severn  and  Wye  case,  amongst  other  points  raised,  the 
Great  Western  Company  asked  the  Court  to  cancel  the  South 
Wales  rates  via  the  Severn  Bridge,  which  had  been  granted 
temporarily,  pending  the  opening  of  the  Severn  Tunnel  (Severn 
and  Wye,  448).  The  Court  acceded  to  this  application. 

Rates  by  "  The  route  by  the  bridge  was  so  very  much  shorter  than  the 

route  by  Gloucester  and  Swindon  that  there  could  be  no  question 
whatever  that  the  route  by  the  bridge  was  a  reasonable  route,  and 
that  we  could  not  do  otherwise  than  grant  the  rates  that  were  pro- 
posed. Since  then  the  tunnel  has  been  opened,  and  the  opening  of 
the  tunnel  has  completely  reversed  the  position  of  things.  The  route 
now  by  the  Great  Western  to  Bristol,  or  even  to  Bath,  is  as  much 
shorter  than  the  route  by  the  bridge  as  the  route  by  the  bridge  is 
shorter  than  the  Great  Western  route  by  Gloucester,  and,  in  fact, 
the  route  by  the  bridge  has  ceased  under  this  altered  state  of 
things  to  be  any  longer  a  reasonable  route.  That  clearly  is  the 
opinion  of  the  public.  They  do  not  use  the  route  by  the  bridge 
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for  traffic  from  South  Wales ;  they  have  not  used  it  in  the  past,  and 

are  not  likely  to  use  it  in  the  future  ;  and  I  think  not  only 

is  the  route  unreasonable,  but  also  that  it  would  be  unreasonable 

;s  to  impose  through  rates  which  would  require  the  Great 

•era  to  take  this  traffic  from  South  Wales  out  of  its  natural 

-e,  to  be  themselves  the  carriers  of  it  past  the  place  where  it 

would  naturally  cross  the  Severn,  to  take  it  higher  up  the  river, 

for  no  other  purpose  than  that  it  might  reach  its  destination  by 

:iger  route,  and  by  passing  through  more  hands  than  would 

tse  if  it  were  carried  by  the  Great  Western  through  the 

tunnel." 

The  Court  considered  that  the  suggestion  that,  with  no  com-  Absence  of 
:ig  route  in  operation  the  Great  Western  Company  might  raise  °c 
:nur   rates,  to   have  no   bearing  on  a  through-rate  question. 
"  Unless  the  route  is  a  reasonable  route,  and  unless  the  public  have 
lesirc  and  the  means  of  using  it  as  a  route,  the  granting  of 
thn-u^h  rates,  in   order  that  the  rates  by  the  route  which  is  in 
tl  use  may  not  be  raised,  would,  I  think,  he  making  a  use 
of  the  Act  which  is  not  intended  by  it." 

::d  upon  this  it  may  be  observed  that  under  the  Act  of  1894 
ists   an  express  remedy  when   rates   are  raised  without 
justification. 

remainder  of  the  case  had  reference  to  through  rates  from 

-t  of  Dean  to  certain  Great  Western  stations  south  and 

east  of  Bristol.     The  Severn  Company  desired  the  route  to  Bristol 

to  be  via  the  Severn  Bridge  and  the  Midland   Uailway.  luvause 

ve  them  tin-  longest  run ;  the  Great  Western  Company, 

iinilar  but  opposite  reasons,  desired  the  route  via  their  «>wn 

Tunnel. 

i      1,   dealing    with    this    point,   said    that    the  .TudfcmenU. 

•icActs  "  make  it  clear  to  have  1 n  the  Intention  «f  Parliament  sir  '/.  PeeL 

vou  have  a  railway  route  D  twu  places,  it  shall 

make  n<>  ilitference,  or  as  littl«-  difference  as   possible  under  the 

irastances  as  rega  to  be  givn  fur  tin        -ling 

11  one  of  those  places  to  the  other,  whether  that  i   ilway 

•Q  belongs  to  a  single  company  or  to  two  or  ni"i 

•  piired  to  be  conveyed,  each  company  in  its  t 
t  do  its  utmost  to  expedite  the  transit  of  the  throng; 

public  are  not  entitled  to  the  facility  of  a  through  rate 

HS  a  railway  company   proposes  it  and   the  Commissioners 

it  reasonable.     It  is  suggested  that  the  proposed  rates 
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are  unreasonable  on  various  grounds.  The  total  amount  of  the 
rate  is  alleged  to  be  insufficient.  But  we  find  that  it  appears 
to  be  reasonable  by  two  tests,  namely,  the  rates  fixed  by  com- 
peting routes  for  other  stations  near,  but  more  especially  the  rates 
fixed  by  the  Great  Western  Company  for  the  same  stations  by 
their  own  competing  route  through  the  tunnel.  This  route  is 
seven  miles  longer,  and  the  tunnel  itself  should  be  calculated  at 
a  large  additional  mileage.  The  rate  per  mile  of  the  through  rate 
is  consequently  greater  than  that  of  the  local,  and  in  itself  affords 
no  cause  of  complaint.  Then  it  is  objected  that  the  Great  Western 
tunnel  route  being  not  only  a  good  route,  but  the  better  one  of 
the  two,  no  public  interest  is  served  by  allowing  traffic  to  go  via 
the  bridge.  We  think  that  competition  is  of  great  advantage  to 
the  public,  and  that  it  is  best  for  the  public  to  be  able  to  send  to 
a  place  by  more  routes  than  one.  The  Great  Western  say  it 
is  unreasonable  that,  having  a  route  of  their  own,  and  that  the 
best  route,  and  being  able  to  carry  the  traffic  in  their  own  hands 
the  whole  way,  they  should  be  required  to  join  in  making  a  route 
to  compete  with  their  own.  The  Statute  seems  to  contemplate 
and  provide  for  that  very  contingency ;  and,  again,  the  traffic  is 
rather  Severn  and  Wye  traffic  than  Great  Western." 

Mr.  Price.  On   this   point,  Mr.   Commissioner   Price   considers  that   the 

strongest  claim  that  could  be  made  for  a  compulsory  through  rate 
would  be  that  of  a  company  who  had  collected  the  traffic,  to  have 
it  forwarded  by  the  route  which  it  thought  best  in  its  own  interest, 
if  the  route,  though  not  the  best,  was  an  efficient  one. 

Mr.  Miller.  Mr.  Commissioner  Miller,  in  supporting  the  foregoing  views, 

expresses  his  opinion  very  clearly  as  to  the  right  of  every  indi- 
vidual to  send  traffic  by  what  route  he  pleases,  provided  he  chooses 

Right  of  con-  to  pay  the  sum  of  the  local  rates.  He  says  :  "  Now,  I  take  leave  to 
ro^te.  protest,  as  strongly  as  I  can,  against  the  notion  that  any  company 
has  any  proprietary  right,  any  ownership  of  this  kind,  in  any 
traffic  whatever,  unless  it  has  actually  got  hold  of  it.  The  right 
of  a  company  is  (outside  this  question  of  through  rates)  to  collect 
what  traffic  it  can,  to  carry  it  as  far  as  it  can,  and  to  hand  it  over 
at  the  end  of  that  transit  to  any  other  company  which  has  to  carry 
it  on.  The  right  of  a  customer  is  to  select  what  company  he 
pleases  to  deliver  his  traffic  to,  to  deliver  that  traffic  to  that 
company,  and  to  require,  without  any  special  booking  or  second 
payment,  that  the  traffic  shall  be  delivered  at  the  station  to  which 
he  desires  it  to  be  sent,  provided  always  that  he  tenders  the  traffic 


THROUGH  BOOKING.  217 

to  the  company  at  a  station  where  there  are  proper  facilities  for 
receiving  it,  that  he  names  as  the  delivery  station  a  station  wl- 

e  proper   facilities  for  delivering  it,  and  that  there  is  a 
continuous  route  (I  do  not  care  through  how   many  companies' 
hands  it  goes)  connecting  the  two  stations.     But  in  such  a  case, 
apart  from  the  particular  facility  of  a  through  rate,  the  sum  which 
the  customer  will  have  to  pay  for  the  transit  of  his  traffic  will  be  Every  route 
•d  by  adding   together   the   local   rates  of  the  various  paym^toT 
companies  over  whose  lines  it  passes.     That  facility  is  one  which  local  charges. 
-olutely  the  ri-ht  of  every  individual  customer,  and  is  given 
.e  2nd  section  of  the  Act  of  1854,  and  is  entirely  independent 
of  any  question  as  to  the  reasonableness  of  the  route  or  the  reason- 
ableness of  the  MI   accommodation  to  the  public.     It  is 
only  when  the  customer  is  unwilling  to  pay  so  large  a  sum  as 
<um  of  the   local    rates  will  amount  to,  and  desires  that  a 
rent  rate,  estimated  in  a  different  manner,  shall  be   applied 
ie  entire  transit,  that  any  question  either  of  the  reasonable- 
ness   of  the   route  or  of  the  public   interest  intervenes.     It   is 
y  to  press  that,  because  it  does  seem  sometimes  to  be 
.ined  that  this  through   rate  is  an   entirely  new  creation  of 
of  1873,  and  that  prior  to  the  Act  of  1873  the  trader 
had  no   rijjht  to  have  his  traffic  carried   by  tender  to  any  one 
;  -any  further  than  it  could  go  upon  that  company's  line.     But 
was   not    the   case.     At   all    times  ever  since   the  passing 
of  the  Act  of  1854  he  had  a  right   to    require   any  number  of 
com]                       it  r.ritain  to  conil.ine  to  form  a  continuous  rout.-. 
iich  his  trailic  might  l»e  sent  at  a  single  booking  and  a  single 
payment.     Xuw,  whmiit  was  found  that,  by  reason  of  the  operation  Through  rate* 
of  through  rates  by  agreement  generally  throughout  the  country,  sfcJJJJigJji 
any  company  which  owned  or  was  enabled  to  control  a  through 
route  could  effectually  block  every  other  route  in  which  it  could 

i   any  link,  however  >lmrt,  merely  by  making  a  low  ra 
treeing  to  a  low  rate  by  one  route  and  refusing  it  l»y  the  other, 
Act  of  1873  thought  it  necessary  to  interpose  to  prevent  that 
i,  to  compel,  not  the  best  route  in  every  instance  mil\. 

•ro  was  a  plurality  of  et!i. 'ieiit 

•s,  to  be  opened  in  every  direction,  by  enabling  any  compan\ 
••sted  in  any  one  of  the  routes  to  force  a  through  rate  by  tin- 
particular  route  which  the  company  preferred." 

•  Court  accordingly  granted  the  rates  a]1!  '  '  <J<)«tfoa  °f 

•to  a  case,  declined  to  do  so,  on  the  ground  that  f*ct 
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their  decision  was  arrived  at  upon  the  sole  consideration  of  the 
facts  submitted  to  them. 

Through  rates  In  the  Didcot  case  through  rates  and  fares  were  applied  for 
Newbury"  between  Southampton  and  Eeading,  and  between  Southampton 
and  Paddington ;  in  the  latter  case  the  rates  claimed  were 
mainly  for  meat  and  other  perishable  traffic.  Perishable  traffic 
intended  for  Smithfield  Market  was  brought  by  the  South  Western 
Eailway  as  far  as  Nine  Elms  Station  only,  on  the  south  side  of  the 
Thames,  while  the  Great  Western  Company  had  direct  access  by 
railway  to  Smithfield.  Although  the  route  via  Didcot  might  be  a 
little  longer,  yet  it  would  obviously  be  of  great  advantage  and  con- 
venience to  passengers  residing  in  the  north  and  west  of  London. 
As  regards  traffic  between  Southampton  and  Eeading,  the  route  pro- 
posed by  the  applicants  was  the  natural  one;  the  distance  was  55 
miles  only,  while  the  shortest  Southwestern  local  route  was  72  miles, 
and  the  goods  traffic  was,  in  fact,  in  many,  if  not  in  all,  instances, 
carried  round  by  Clapham  Junction  for  a  distance  of  114  miles. 

Counsel  for  the  applicants  relied  on  the  previous  decisions  of 
the  Court  in  the  similar  cases  of  the  Central  Wales  and  Carmarthen 
Eailway  and  the  Wemyss  Bay  Eailway,  but  especially  on  the  dicta 
and  decision  of  the  Court  in  the  Severn  and  Wye  case,  to  the 
effect  that  it  must  necessarily  be  to  the  interest  of  the  public  to 
have  two  competing  routes  open  at  which  traffic  could  be  forwarded 
at  through  rates. 

Statement  of  On  behalf  of  the  South  Western  Company  it  was  contended 
that  the  facility  demanded  was  not  required  in  the  interest  of  the 
public.  The  imported  meat  traffic,  to  which  special  attention  had 
been  called,  required  the  same  handling  in  London,  whether  the 
railway  trucks  in  which  it  was  conveyed  brought  it  a  little  nearer 
or  a  little  further  from  its  final  destination.  The  South  Western 
Company  had  instituted  a  quick  and  constant  service  of  goods 
trains  to  Nine  Elms,  and  had  made  such  arrangements  for  the 
immediate  carting  of  perishable  traffic  to  the  Smithfield  and  other 
markets  that  it  was  actually  delivered  there  in  some  four  hours  of 
the  time  of  its  departure  from  Southampton.  No  improvement 
in  the  conduct  of  such  a  service  could  possibly  be  made  by  any 
competing  route,  but  if  the  competition  of  the  Great  Western 
Eailway  Company  were  considered  a  necessity  in  the  interest  of 
the  public,  the  proper  route  to  be  sanctioned  would  be  that  via 
Basingstoke,  which  route,  subject  to  the  interchange  with  the 
Great  Western,  was  direct,  and  by  a  double  line  well  equipped 
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throughout.     The  route  proposed  by  the  applicants  was  circuitous  ; 
it  involved  interchange  between  three  companies  ;  in  the  case  of 

10  Smithfield  there  would  be  more  ;  it  was  16  miles  longer, 

iiles  of  it  was  of  single  line,  ill-adapted  for  the  conveyance 

iy  substantial  portion  of  the  London  traffic.    It  was  submitted 

that  the  "  facility  "  clauses  in  the  Didcot  Company's  Special  Acts, 

\vhich  hail  been  referred  to  in  argument,  related  to  through  traffic 

:th  and  south,  and  ought  not  to  be  construed  as  providing 
interchange  of  London  traffic  at  Winchester.     The  South 

Company,  with  the  sanction  of  Parliament,  had  incurred, 
i»r  had  committed  themselves  to,  an  expenditure  of  nearly  four  Expen.i 
millions  sterling  upon  the  Southampton  Docks  with  the  view  of 


ition  of  ocean-going  traffic  at  Southampton,  which,  without 

enditure,  would  gradually  have  gone  elsewhere.     It  could 

>e  in  the  contemplation  of  the  Traffic  Acts  that,  under  such  cir- 

es,  a  company  which  had  incurred  so  great  an  expense  in 

order  to  obtain  traffic,  should  be  compelled  to  divert  it  to  a  rival 

in  after  it  had  travelled  a  distance  of  some  ten  miles  or  so  on 

Any  slight  advantage  which  the  public  might  gain 

ie  ordering  of  a  through  rate  by  this  route  would  be  entirely 

i  ali/ed  by  the  fact  that  the  traffic  in  question  would  cease  to 

be  local,  and  would  become  competitive,  and  hence  subject  to  the 

My  recognized    railway  law,  unwritten,  but  omnipotent, 

no  alterations  in  existing  rates  or  conditions  could  be  made 

•nsent  <>{'  all  parties  interested.   It  would  be  a  serious 

:i'-e  and  disadvantage  to  the  trade  of  Southampton  if  the 

th  We-t«-rii   Company,  in  all  matters  relating  to  it,  should  be 

Celled  to  confer  with  ihf  (in  at  Western  Company,  and  defer 

to  their  opinions  resp« 

tin-  circumstances  of  the  case,  the  members  of  the 
:<Ted  in  their  application  of  them. 

:    In  this  rase  the  London  and  South  V  1-  Ju<l?mcmU. 

way  claim  tin*  in  Hie  between  Southampton  and  London  as  their  si*  K.  PteL 
will  iint  allow  it  to  be  booked  between  these  termini  at 
•f  the  local  rates.     The  grounds  advanced  in  support 
jection  are  not  based  on  a  desire  to  prevent  an 
but  to  keep  the  control  o  tes  in  one  hand.     AY 

•ted  by  competing  routes  by  universal  understanding 
companies,  they  cannot  be  varied,  exec] 
v  involved  in  obtaining  tin-  mutual  consent   The  inconvenience 
ia  obvious,  but  does  not  afford  a  reason  for  not  granting  an 
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accommodation  to  which  the  public  are  entitled.  This  Court  has 
consistently  taken  the  view  that  any  member  of  the  public  is 
entitled  to  have  his  traffic  carried  at  a  single  booking  and  at  a 
single  payment.  Arrangements  have  been  voluntarily  made  for 
booking  to  Great  Western  stations  by  this  route,  and  it  is  only 
Paddington,  Eeading,  and  Windsor  which  are  excepted.  In  the 
case  of  a  town  like  London,  it  is  unreasonable  that  the  whole 
traffic  of  Southampton  should  be  required  to  be  taken  to  the  single 
station  of  Nine  Elms,  instead  of  to  such  others  of  the  London 
termini  as  may  be  accessible  and  convenient.  Upon  the  question 
of  the  granting  of  a  through  rate,  it  is  to  be  observed  that  Par- 
liament expressly  sanctioned  the  construction  of  a  line  for  the 
conveyance  of  traffic  from  Paddington  via  Didcot  to  Southampton. 
The  principle  remains  approved,  although  effect  was  not  given  to 
it  by  the  construction  of  the  particular  branch  authorized.  Being 
so  sanctioned,  the  Court  cannot  say  that  the  route  in  question  is 
one  that  is  not  reasonable.  Although  longer,  and  to  some  extent 
inconvenient,  it  possesses  the  advantage  of  being  connected  by 
rail  directly  with  Smithfield  and  other  London  stations.  Moreover, 
public  interest  is  evidenced  by  the  resolutions  passed  by  various 
local  authorities  and  chambers  of  commerce. 

Lord  Cobham.  Lord  Cobham :  If  both  routes  terminated  in  the  same  point, 
the  disadvantage  of  that  of  the  applicants  is  so  marked  that  it 
could  not  be  considered  a  reasonable  route.  But  the  Court 
cannot  accept  the  view  that  the  whole  of  London  forms  one 
geographical  point.  Nor,  again,  can  the  Court  consider  the  hard- 
ship of  exposing  the  Southampton  traffic  to  competition  ;  and  the 
convenience  of  a  "  free  hand,"  if  admitted  as  a  factor  in  considera- 
tion, is  an  argument  which  would  justify  any  monopoly.  But 
while  admitting  that  these  answers  are  not  sufficient  to  conclude 
the  question,  the  case  has  still  to  be  brought  within  the  limits 
marked  out  in  the  judgment  of  Mr.  Commissioner  Miller  in  the 
Severn  and  Wye  case.  The  circumstances  here  show  none  of 
the  advantages  which  have  been  held  to  counterbalance  an  in- 
feriority of  route.  No  reduction  of  rates  is  proposed  for  the 
benefit  of  the  public,  and  the  competition  of  sea  freights  keeps 
down  the  rates  without  the  necessity  of  further  competition  by 
land.  Although  some  points  in  London  may  be  further  from  one 
station  than  from  others,  yet  this  ceases  to  be  a  factor  of  im- 
portance when  it  is  explained  that,  by  agreement,  the  cartage 
rates  from  all  stations  are  made  equal.  Nor  is  it  asserted  that 


THROUGH   BOOK  IN  i..  -JJ1 

not  dealt  with  in  a  thoroughly  efficient  manner.     The 
A  ho  complained  of  some  inconvenience  dealt  with  a  traffic  of 
:.>ns  in  the  year;  a  witness  who  deals  with  200,000  tons  in  the 
year  is  perfectly  satisfied.    Other  witnesses  are  directors  and  share- 
rs of  the  applicant  company,  and  the  resolutions  of  the  public 
bodies  seem  to  have  been  passed  with  very  little  knowledge  of  the 
I  >plication  has  no  merit,  and  if  it  is  entitled  to  succeed, 
«'tion  of  the  Court  becomes  a  mere  matter  of  form,  and  it 
•icult  to  see  how  any  other  application  could  ever  be  rejected. 

ins,  J. :    "I  regard  the  decisions  in  this  Court  since   its  Collins,  J. 
commencement  binding  upon  this  Court,  and,  sitting  here,  it  seems  Court  bound 
to  nie  that,  in  view  of  those  decisions,  there  is  practically  no  Jj^l^g118 
alternative  but  to  hold,  as  Sir  Frederick  Peel  has  held,  that  these 
must  be  granted."     It  was  decided  in  the  Wemyss  Bay  case, 
427,  that  an  intermediate  company  is  a  proper  applicant.      "  It 
:rther,  clear  law  that  through  booking,  as  distinguished  from 
thr<  -s,  is,  for  all  practical  purposes,  a  matter  of  right." 

facts  practically  bring  this  case  down  to  something  very  little 
more  than  an  application  for  through  booking,  and  a  very  slight  slight  evi- 
primd  facie  case  of  advantage  to  the  public,  1  think,  would  suffice,  ^|^fo"ffi" 
on   the    authorities  as  they  exist  in   this   Court,  to   entitle   the  through  book- 
applicants  to  the  order  which  they  ask  for.      The  cases  quoted  1D 
lie   contrary  are  cases  where  the    terminus  a  quo  and   the 
>nus  ad  quern  were  the  same.     Here  the  starting-point  is  the 
same,  but  the  is  ".>i  //</<//*  in  tin-  <»ne  case  La  Waterloo,  and 

in  the  other  Faddinijton. 

iecision  the  defts.  appealed,  con  tending  that  it  was  Com 
.irent  that  Mr.  -I  n-tiee  Collins,  ut  least,  had  come  to  the  con- 
ion  at  which  he  arrived  thmu-Ji  holding  himself  bound  by  the 
erroneous  law  of  Mr.  Coinini<>i"i,,T  Miller.     The  Court  of  Appeal 
\   with  the  learned    pn-sident.  and   nj.ln.ld    the   decision 
"ii  the  ground  that  it  had   iii  fact  been  based  upon 
.1.3  of  the  case,  apart  from  the  \i«  \\  of  the  law  as  laid  d<> 
revious  judgments  of  the  <  '..UK.     At  the  -aim-  time  they 
••seed  opinions  adverse  to  <»n  tin-  (juestions  of  law. 

held  that  to  look  upon  through 

bookings  and   through   rates  as  nafeon    dm'. -rent 

was  a  needlessly  wrong  way  «  a  very  gener  isy 

Knglish  language.      Ii    :  be  a  th rough  book- 

•ut  a  through  rate,  nor  a  tin  be  without  a  through 

book  l  he  law  as  to  both  stands  on  the  same  footing. 
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Lopes,  L.J.,  differing,  considered  that  through  booking  at  the 
sum  of  the  local  rates  was  a  reasonable  facility  which  stood  on  an 
entirely  different  footing  to  the  special  facility  of  a  through  rate. 

The  applicants,  having  thus  obtained  through  rates  to 
Paddington,  claimed,  in  a  further  application,  that  they  should  be 
made  applicable  to  Smithfield,  on  the  ground  that  the  Great 
Western  local  rates  were  available  for  either  station.  The  Court 
disallowed  the  contention.  In  the  case  of  Smithfield  other 
considerations  applied,  since  in  that  case  the  terminus  ad  quern 
was  the  same  in  both  cases.  After  discussion,  it  was  decided  that 
the  sum  of  Wd.  per  ton  should  be  added  to  the  Paddington  rates 
when  traffic  was  booked  via  Great  Western  Eailway  to  Smithfield. 

Collins,  J.,  in  stating  his  opinion  upon  the  points  of  law 
arising,  discussed  very  fully  the  opinions  of  the  Court  of  Appeal 
as  quoted  above,  and  showed  very  deferentially,  but  also  very 
lucidly,  that  it  was  Mr.  Commissioner  Miller  who  was  right,  and 
the  Court  of  Appeal  who  were  wrong,  upon  the  point  at  issue. 
His  lordship  pointed  out  that  the  right  to  through  booking  arose 
under  the  Act  of  1854,  and  that  the  right  to  the  facility  of  through 
rates  was  not  granted  until  1873.  No  doubt,  reasonableness  and 
the  interests  of  the  public  are  tests  by  which  the  demand  must  be 
tried  in  both  cases.  "  No  doubt,  language  had  been  used  by  one 
of  the  Commissioners  in  this  Court  which  might  be  thought  to 
ignore  these  conditions,  but,  as  pointed  out  by  Lord  Justice  Lopes, 
a  bond,  fide  demand  by  members  of  the  public,  whether  for  them- 
selves or  their  goods,  to  be  carried  over  two  public  highways  form- 
ing one  continuous  route  at  one  booking,  is  so  obviously  reasonable 
and  for  the  public  interest  that  it  might  not  be  necessary  in  the 
case  of  such  demand  to  emphasize  these  considerations.  It  is  the 
right  of  every  member  of  the  public  to  have  the  freest  possible  use 
of  the  highways  of  the  country,  and  railways  are  in  their  origin 
public  highways,  though  the  control  of  the  means  of  locomotion 
and  carriage  upon  them  is  necessarily  in  the  hands  of  the  com- 
panies who  own  them.  In  my  opinion  the  owners  of  these  high- 
ways have  not  conferred  upon  them  a  primd  facie  right  to  the 
monopoly  of  any  particular  route.  They  cannot  refuse  to  allow 
traffic  to  come  on  their  line  from  another  railway  at  any  point 
where  such  railway  joins  theirs,  and  they  cannot  subject  it  to 
difficulties  or  delay  in  forwarding  to  which  traffic  coming  over 
their  own  line  to  that  point  is  not  subjected;  nor  have  they,  I 
think,  any  better  claim  to  such  monopoly,  even  though  such  traffic 
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s  from  a  point  which  is  reached  by  their  own  line  as  well 

as  by  that  over  which  it  has  come  to  the  common  point.     It  must 

r  be  forgotten  that  the  two  supposed  railways  are  simply  high- 

>  meeting  at  a  certain  point,  and  the  Legislature,  in  the  passage 

from  section  2  of  the  Act  of  1854  which  I  have  read,  in  terms 

Kit  no  obstruction  shall  be  offered  to  the  public  desirous 

of  usinjz  them  as  a  continuous  line  of  communication.     Therefore,  Through 

that  is  asked  is  that  goods  or  persons  shall  be  allowed  to  b^^l"1". 
1,  at   the  sum  of  the  local  rates,  over  the  continuous  line  reason 
formed  by  the  two  lines,  if  the  demand  is  made  bond  fide  by  a 
member  of  the  public,  and  a  fortiori  if  by  a  community,  there  is 
'  a  strong  prima  facie  case  of  reasonableness  and  public 
with  no  countervailing  consideration  except  the  trouble 
.vn  upon  either  railway  company  in  obliging  it  to  do  the  sums 
in  arithmetic  involved  in  the  process    of  through  booking  and 
accounting.  ...  On  the  other  hand,  if  the  proposed  rate  involves  Through  rate* 
•a  upon  the  opposing  company  to  accept  a  smaller  sum  I^JJonidera- 
D  it  is  itself  charging  between  the  points  on  its  own  line  wliich  tion. 

form  part  of  the  through  rate,  or  if,  the  termini  of  the  pro- 
posed through  route  being  the  same  as  those  of  an  existing  route 
rely  in  the  hands  of  one  company,  a  lower  sum  is  proposed  for 
le  through  rate  than  is  charged  by  the  company  in  pos- 
session of  the  existing  route,  other  considerations  arise.     In  the 
case,  to  sanction  the  through  rate  involves  an  interference  with 
ht  of  the  opposing  company  to  regulate  its  fares  within 
uaxima.     In  the  second  case,  the  new  rate,  if  sanctioned,  may 
opposing  company  to  lower  its  own  rate  to  the  new  level, 
tini;  rat<-  may  be  perfectly  reasonable.     Now  it 
is  clearly,  in  my  opinion,  prima  facie  against  the  public  interest 
Fere  with  vested  1  hts  unless  some  compensation  or 

must  therefore  be  evidence  of  public 
rest  and  reasonableness  in  favour  of  the  rate  and  route  adequate 

se  countervailing  considerations.      So,  likewise,  Unh«; 
Mialthy   competition    is   in    the    interest   of   the   public,  ooinpet 
healthy  compel  not  in  its  interest,  and  when  the  proposed 

rate  is  lower  than  the  existing  single  rate  this  is  an 
nt  consideration." 

As  the  learned  judge  is  now  himself  a  Lord  Justice  of  Appeal, 
iy  be  assumed  that  the  law,  as  set  out  at  the  commencement 

vr,  will  hold  <M>od  until  it  is  again  overruled,  not\vi 
atai:  adverse  decision  \ppeal  Court  as  above  quoted. 
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CHAPTER    XXV. 

THROUGH  BATES. 

SECTION  11,  Kailway  and  Canal  Traffic  Act,  1873.  Section  25, 
Eailway  and  Canal  Traffic  Act,  1888. 

In  addition  to  the  "facility"  of  through  conveyance  and 
through  booking  prescribed  by  section  2  of  the  Traffic  Act,  1854, 
the  Act  of  1873,  by  way  of  explanation  and  amendment,  declares 
that  such  facility  is  to  include  the  forwarding  of  traffic  at  through 
rates.  The  subsections  which  follow  show  that  the  enactment 
is  dealing  with  a  different  subject-matter  to  the  mere  booking 
through  of  traffic  at  the  sum  of  the  local  rates. 

In  the  course  of  discussion  the  expression  has  come  to  assume 
a  somewhat  technical  meaning.  See,  for  example,  Collins,  J.,  in 
the  Birmingham  case,  453,  who  commences  his  judgment  by  saying : 
"  There  is  in  existence  at  this  moment  a  rate,  not  a  through  rate  in 
the  technical  sense  of  the  term,  imposed  by  the  Eailway  Com- 
missioners, but  there  is  a  rate  arranged  between  the  parties  which 
is  virtually  a  through  rate  at  this  moment,  and  that  through  rate 
is,  in  the  aggregate,  a  very  much  smaller  sum  than  the  sum  of  the 
local  rates  over  the  lines  which  constitute  the  through  route." 
Thus,  in  the  view  of  the  Court,  the  term  "  through  rate,"  applied 
strictly,  denotes  a  rate  put  into  operation  under  the  provisions  of 
the  Traffic  Acts,  but  it  is  also  used  colloquially  to  express  an 
analogous  rate  put  into  operation  voluntarily. 

In  a  similar  manner,  the  term  "  through  booking "  would 
apply  strictly  to  the  forwarding  of  traffic  charged  at  the  sum  of  the 
local  rates,  but  it  would  also  properly  cover  a  booking  at  a  fixed 
scale,  as,  for  example,  that  of  the  Normanton  Conference.  The 
local  rates,  pure  and  simple,  would  include  two  sets  of  station  and 
service  terminals  ;  the  Normanton  scale  provides  a  rate  applicable 
to  any  number  of  lines,  including  in  the  same  manner  two  sets  of 
terminal  charges  only,  in  addition  to  an  averaged  mileage  rate. 
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The  mere  exclusion  of  charges  for  unprovided  terminal  accommo- 
11  would  not  suffice  to  remove  such  rates  from  the  category  of 
"  through  bookings  "  into  that  of  "  through  rates." 

The  importance  of  this  quasi  definition  is  not  inconsiderable.  Through  rate 

rs   the   objection,  frequently   put   into   the   answers   to  SSxSrk    "V 

through   rate   applications,  that  a   through   rate  is   in   existence 

already.     It  allows  parties  interested  in  the  permanence  of  the 

in  force  to  make  application  to  the  Court  to  order  them  as 

3.    If  the  Court  choose  so  to  order,  the  rates  can  hence- 

;rd  only  be  varied  by  a  further  application  to  the  Court.     So 

in  Wemyss  Bay,  427,  the  applicants  applied  for  through  rates  in 

as  of  the  sum  of  the  locals,  but  anticipating  that  this  might 

with  objection,  as  it  did,  they  asked,  alternatively,  "that  the 

s  should  be  granted  as  through  rates,  so   that  the 

amounts  may  not  afterwards  be  altered  by  one  company  without 

with  the  other."     The  Court  acceded  to  the  alternative 

nid,  and  by  their  order  converted  the  temporary  "through 

bookings  "  into  permanent  "  through  rates." 

Mr.    Justice   Collins,   in   the   passage   quoted,  treats   a   rate 

•sed  by  the  Court  as  being  different  in  legal  character  to  one 

•d  voluntarily.     Probably  a  rate  which  comes  into  operation 

irtue  of  the  Act  would  be  held  to  be  technically  a  through 

and  to  be  clothed  with  its  incident  of  permanency.     It 

presumed,  further,  that  any  party  interested  in  its  preservation 

it,  at  any  time,  make  application  to  the  Court  for  an  order 

confirming  it,  and   that,  on  the  other  hand,  any  one  desirous  of 

must  go  through  the  formalities  of  proposing  a  new 

The   procedure   prescribed   for   through   rate  applications   by  Procedure. 

iimdiii.-d  by  the  Act  of  1888.     Hw  jurisdic- 
of  the  Court  is  extended  by  tin;  later  Act,  and  by  the  fact 
ie  extension  the  scope  of  the  legislation  is  in  some  respects 
materially  altered.     This  must  be  borne  in  mind  when  compari 

lecisions  of  t!  given  before  1889  with  cases  which  may 

arise  under  the  new  Act. 

steps  required  to  be  taken  are,  first,  the  sending  of  a 
:en  notice  of  the  proposed  through  rate  to  each  forwarding 
my. 

notice  must  state  the  amount  of  the  rate,  and  the  route. 
When  it  is  a  company  or  canal  company  who  make  tho 

proposal,  the  proposed  apportionment  must  also  be  stated. 
vo:  Q 


262 


THE   LAW   OF   KAILWAY  AND  CANAL   TRAFFIC. 


Applicant. 


Intermediate 
company. 


The  forwarding  company  must  give  written  notice,  within  ten 
days,  stating  whether  they  agree  to  the  rate  and  route,  and  if  not, 
stating  their  grounds  of  objection. 

In  default  of  such  notice,  the  rate  will  come  into  operation. 
If  the  company  object  to  the  apportionment,  the  rate  will  still 
come  into  operation,  but  the  apportionment  will  be  made  by  the 
Eailway  Commissioners.  In  case  of  objection  to  rate  or  route, 
the  matter  is  to  be  referred  to  the  Eailway  Commissioners. 

By  the  Act  of  1873  their  jurisdiction  was  simply  to  allow  or 
disallow  the  rate  proposed;  by  the  Act  of  1888  they  have  the 
alternative  of  fixing  such  other  rate  as  may  seem  to  them  just  and 
reasonable. 

By  the  Act  of  1873  it  'was  a  railway  or  canal  company  only 
who  could  propose  through  rates ;  by  the  Act  of  1888  any  person 
interested  in  through  traffic  is  empowered  to  make  application,  but 
in  case  of  refusal  he  must  make  complaint  to  the  Board  of  Trade 
before  bringing  the  matter  before  the  Railway  Commission. 

It  has  been  objected  that  an  intermediate  company  is  not  in 
the  position  of  having  any  through  traffic  to  forward,  and  is  not 
entitled,  consequently,  to  make  an  application  for  through  rates. 

On  the  first  application  of  the  Central  Wales  Company,  430, 
the  Railway  Commissioners  considered  they  were  entitled  to  make 
application,  but  the  Commissioners  also  considered  that  they  were 
bound  by  their  agreement  with  the  London  and  North  Western 
Railway  Company,  which  left  the  fixing  of  the  rates  in  the  hands 
of  that  company.  The  Greenock  and  Wemyss  Bay  Company,  427, 
occupied  an  intermediate  position  in  the  through  route,  and,  more- 
over, were  leased  to  the  Caledonian  Company,  against  whose 
wishes  they  desired  to  enforce  the  granting  of  a  through  rate. 
The  Railway  Commissioners  granted  the  rate  asked  for,  and  011 
appeal  the  Court  of  Session  were  unanimous  in  holding  that  they 
were  proper  applicants. 

The  Lord  President  said :  "  It  is  contended  that  the  Wemyss 
Bay  Company  cannot  be  a  forwarding  company  under  this  clause, 
or,  in  other  words,  that  the  Wemyss  Bay  Company  do  not  possess 
any  traffic  at  all.  It  appears  to  me  that  the  Wemyss  Bay  Company, 
being  interested  in  the  traffic  carried  on  its  line,  not  to  the  same 
extent,  but  exactly  in  the  same  way  as  any  other  railway  company, 
that  is  to  say,  having  a  vital  interest  that  the  most  shall  be 
made  of  its  traffic,  does  possess  traffic  just  as  any  other  railway 
possesses  traffic." 
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Later  on,  the  Central  Wales  Company  came  again  before  the 

: t  (431),  and  on  this  occasion,  the  rates  having  been  allowed, 

the  point  of  law  was  taken  to  the  Queen's  Bench  Division,  who 

followed  the  decision  of  the  Court  of  Session,  which,  though  not 

ly  landing,  was  entitled  to  the  greatest  consideration,  and  in 

>iiing  and  decision  of  which  they  entirely  agreed.     The 

:  lias  not  been  raised  again  since  the  decisions  in  these  two 

3,  and  the  greater  part  of  the  succeeding  applications  have 

been  made  by  small  intermediate  companies,  as  the  Severn  and 

.  the  Swindon,  Marlborough,  and  Andover,  and  the  Didcot 

\  bury  railway  companies,  anxious  to  divert  traffic  to  the 

ened  route  provided  by  their  system. 

In  Dublin  Steam  Packet  Company,  439,  the  applicants  were  a  steamship 
:aship    company.      The    Court    refused    their    through    rate compai 

>n  on  the  ground  that  their  statutory  agreement  with  the 

London  and  North  Western  Railway  provided  for  the  fixing  of 

rates  by  the  railway  company ;  but  they  acceded  to  the  alternative 

plaint  that  the  Xorth  Western  Company  were  unduly  pre- 

:ig  a  competitive  route,  and  unduly  prejudicing  the  applicants' 

e,  when  they  provided  an  almost  equally  good  service  via 

and  charged  very  much  lower  fares. 

In  the  case  of  the  Manchester  Ship  Canal,  455,  who  applied  i<>  and 

rates  on  traffic  landed  through  their  warehouses  or  on  ™"'J .  ' " 
;  i  was  objected  that  they  were  not  a  railway  company, 
ite  l'«'r  traffic  passing  over  the  lines  of  one  railway 
was  not  through  traffic  at  all,  and  that,  so  far  as  the  applicants 
i   their  capacity  of  a  canal  company,  the  canal 
id  ceased,  and  that  tl  applied  for  had  no  reference 

,  on  considering  the  facts,  came  to  the  conclusion 
canal  comjKi  re  clothed  with  tin*  full  powers  and 

:is  of  a  railway  company  as  regards  tin-  railway  traffic  on 
and  allowed  them  the  status  of  applicants  on  that 
ud. 

Warwick  and  Birmingham  Canal  Company,  426,  applied  < 
i  rough  tolls  over  various  systems  of  canals  from 
to  the  Severn  and  to  the  Th;mie.<.      I;  was  obje< : 
could  be  no  question  of  "  forwarding  "  traffic  in  such  a 
•case,  as  a  through  "toll"   only   was   applied    fur.     Tin-   Court 
granted    th-  ;is    pray 

were  expressly  mentioned  in  the  section.     The 
,  on  a  r  hition,  reversed  the  whole 
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order,  on  the  ground  that  all  the  proper  parties  were  not  before 
the  Court. 

The  decisions  of  the  Courts  under  the  Act  of  1873  seem  to  be 
clear  upon  the  point  that  a  railway  or  canal  company  need  not  be 
a  "forwarding"  company  in  order  to  make  an  application  for 
through  rates,  but  it  is  incumbent  upon  them  to  show  that  they 
still  have  some  interest  in  the  question.  Moreover,  in  the  case  of 
leased  companies,  or  others  who,  by  agreement,  have  transferred 
the  right  to  fix  rates  to  the  working  company,  the  Court  have  not 
considered  themselves  at  liberty  to  sanction  an  indirect  violation 
of  the  agreement  by  allowing  an  application  for  through  rates. 

The  point  is  dealt  with  in  the  Act  of  1888  in  the  manner 
considered  to  be  peculiarly  appropriate  to  railway  legislation. 
In  subsection  3  of  section  37,  as  printed  by  the  Queen's  printers,, 
after  a  full  stop,  and  commencing  with  a  capital  letter,  is  the 
following :  "  And  nothing  in  any  agreement,  whether  made  before 
or  after  the  passing  of  this  Act,  and  whether  confirmed  by  Act  of 
Parliament  or  not,  and  nothing  in  this  Act  shall  prevent  the- 
Commissioners  from  making  or  enforcing  any  order  for  a  through 
rate  or  toll  which  may  in  their  opinion  be  required  in  the  interest 
of  the  public."  The  words  of  this  subsection  are  perfectly 
general,  and,  apart  from  their  surroundings,  apply  equally  to  the 
rates  of  a  railway  as  to  the  rates  or  tolls  of  a  canal.  If  they  do,, 
their  proper  place  was  in  section  11.  As  it  is,  they  form  a  portion 
of  the  second  section  of  Part  III.,  Canals ;  and  in  no  section  of 
this  "  part "  is  there  anything  relating  to  matters  not  connected 
with  the  management  of  canals.  So  far  the  Courts  have  not  been 
called  upon  to  elect  between  the  plain  words  of  the  Statute  and 
the  inference  to  be  drawn  from  the  position  in  which  they  are 
located. 

By  an  amendment  of  section  11  in  section  25  of  the  Act  of 
1888,  "  any  person  interested  in  through  traffic  "  may  apply  for 
through  rates.  A  chamber  of  commerce  joined  in  a  through-rate 
application  in  451,  but  based  their  claim  to  uniform  rates  on 
grounds  of  undue  preference.  If  the  Board  of  Trade  are  willing  to- 
grant  a  certificate  under  section  7  that  they  are  proper  persons 
to  apply  for  through  rates,  their  locus  would  probably  not  be 
refused  on  the  ground  of  want  of  interest.  The  remarks  of  Lord 
Esher  in  Mansion  House,  459,  although  on  another  section,  are 
applicable  to  this  case. 

In  the  case  of  East  and  West  India  Docks,  456,  the  point  was 
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raised,  but  not  taken  judicial  notice  of,  that  the  dock  company 

had   no  interest  in  the  traffic,  qua  traffic,  from  their  docks.     In 

case,  apart  from  the  interest  of  a  dock  company  in  not  having 

:  business  diverted  elsewhere  owing  to  unduly  high  rates  from 

their  docks,  they  had  the  traffic  in  their  hands  a?  a  forwarding 

'any,  and  had  the  interest  of  bailees  as  regards  the  transit  of 

>ods. 

If  there  is  any  question  as  to  the  interest  of  any  party  in  the  Parties. 
through  route  proposed,  the  better  course  would  seem  to  be  to 
them  in  the  formal  application,  and  allow  them  to  judge  for 
QS  whether  their  interest  is  sufficient  to  require  them  to 
appear  at  the  hearing.     The  question  arises  with  respect  to  the 
"f  lines   leased  or  run  over.     In  East   and   West   India 
Docks,  456.  the  Midland  Railway  Company  had  running  powers, 
which  they  exercised,  over  the  lines  of  the  Great  Eastern  Com- 
.    leading  into  the  docks.      It  was  assumed  in  that  case  that 
;e  for  traffic  passing  over  the  lines  of  two  railways  is  none  the 
a  "through  rate"  notwithstanding  that  in  actual  practice,  or 
by  agreement,  the  traffic  passes  through  the  hands  of  one  railway 
ipany  only. 
In   East  and   West  Junction,  421,  the  applicants  say:  "  The  Non  -objecting 

iurd-upon-Avon  Junction  Company  have  sent  no  objection  <c 
to  either  rate  or  route,  and  as  to  such  company  both  rate  and 
are  in  force,  but  the  applicants  are  unable  to  take  advantage 
of  either  in  consequence  of  the  opposition  of  the  Great  Western 
pany."     In  that  case  the  Stratford-on-Avon  Company  were 
:iade  pan 

In  one  of  the  Central  Wales  cases,  433,  where  that  company 

dmed   all    interest   in    the   proceedings,   the   dispute   being 

between   the    Great  Western   Railway   and   London   and   North 

tern  Railway  as  to  whether  their  mileages  should  be  calcu- 

bypothetically  or  actually,  the  Court  decided  :  the  London 

and  North  Western  ought  not  to  "have  made  them  parties  to 

lication,  at  any  rate,  without  a  previous  inquiry  whether 

y  daiim-d  an  interest ;  and  as  they  have  done  so  without 

v  ought,  we  think,  to  pay  their  .  -oats." 

In  the  Warwick  and  Birmingham  case,  426,  the  London  and 
\Vestern   Company,  by   statutory  agreements,  had  guar- 
anteed 4  per  cei  i id  to  the  Birmingham  Canal.     Written 
e  of  the  proposed  through  toll  was  given  to  that  company, 
they  !•!•]•                   hey   had   no  control  lie  rates  on 


230 


THE  LAW   OF   EAILWAY   AND   CANAL   TRAFFIC. 


Amendment 
of  law. 


Steamship 
owners. 


Railway 

companies 

interested. 


Conciliation 
of  Board  of 
Trade. 


the  Birmingham  Canal,  and  wished  the  notice  to  be  withdrawn. 
Accordingly  they  were  not  made  parties,  and  the  Court  and  the- 
remaining  parties  spent  fifteen  days  in  adjusting  through  tolls 
over  a  network  of  canals.  On  the  motion  of  the  Birmingham 
Canal  to  the  Divisional  Court  to  "  prohibit "  the  order  made,  they 
unanimously  did  so,  on  the  ground  that  the  London  and  North 
Western  Company  was  a  necessary  party.  Kelly,  C.B.,  says: 
"Under  these  circumstances,  I  think  it  was  the  duty  of  the 
Eailway  Commissioners  to  cause  notice  to  be  given  to  the 
London  and  North  Western  Company  to  appear  before  them. 
In  the  absence  of  the  railway  company,  there  was  no  power  to 
make  the  order." 

As  regards  this  particular  point,  and  it  may  be  said  generally 
as  regards  almost  all  others  which  the  Law  Courts  have  decided 
against  the  jurisdiction  of  the  Eailway  Commission,  the  Act  of 
1888  has  amended  and  declared  the  law  in  the  contrary  sense  of 
the  opinions  of  the  common  law  judges. 

On  an  objection  that  the  steamship  owners  should  have  been 
made  parties,  the  Court  held  that,  with  such  an  agreement  as 
would  justify  their  being  joined,  the  railway  company  would 
have  sufficient  power  to  enforce  the  order  of  the  Court,  and  that 
their  appearance  was  unnecessary  (Wemyss  Bay,  428). 

As  between  railway  companies,  the  joinder  of  the  proper 
parties  is  purely  a  question  of  costs.  When  "  persons  interested  " 
are  applicants,  the  point  that  some  non-interested  railway  com- 
pany ought  technically  to  be  before  the  Court  would  be  advanced 
solely  for  the  purpose  of  creating  delay.  As  at  present  consti- 
tuted, the  Court  pays  but  scant  attention  to  technical  objections 
devoid  of  merit.  If  a  company  should  wait  until  the  hearing  to 
protest  that  they  are  unable  alone  to  deal  with  that  portion  of  the 
route  which  concerns  themselves,  the  Court  would  probably  saddle 
them  with  the  costs  involved  in  an  adjournment.  See  Manchester 
Ship  Canal,  452.  If  the  point  is  raised  in  the  course  of  pleading, 
steps  can  be  tat  en  to  join  the  company  named  should  it  appear 
necessary. 

When  application  is  made  for  a  through  rate  by  a  "  person 
interested,"  a  preliminary  complaint  to  the  Board  of  Trade  is 
made  compulsory.  In  default  of  any  provisions  as  to  the  effect 
of  such  a  complaint,  the  result  is  merely  to  add  to  the  difficulty, 
delay,  and  expense  of  the  proceedings.  When  the  matter  is  of 
sufficient  importance  to  make  it  probable  that  it  will  be  referred 
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he  determination  of  the  Railway  Commission,  the  Board  of 

le  are  not  willing  to  prejudice  the  question  by  any  expression 

pinion,  nor  are  the  railway  companies  prepared  to  commit 

themselves  to  any  offer  or  statement  which  might  have  a  tendency 

to  compromise  their  position  before  the  Eailway  Commissioners. 

The  compulsory  complaint  thus  degenerates  into  a  mere  tedious 

formality,  Diving  the  defts.  an  opportunity  of  pleading  that  the 

applicants  have,  in  some  point,  failed  to  comply  with  the  require- 

s  of  the  Statute. 

The  question  of  route  would  not  usually  present  a  difficulty 
railway   applicant,   who   would   know,    or    have   means  of 
ascertaining,  the  most  convenient  route  for   the  traffic  to  take, 
ader  is  in  a  more  difficult  position,  and  is  liable  to  be  met 
with  a  reply  that  the  route  is  objected  to,  without  being  able  to 
ascertain  until   the  hearing,  whether  the  objection  is  merely  a 
:iical  form  of  pleading,  or  really  contains  some  point  of  sub- 
e.     See  Shropshire  Union,  452,  where,  however,  it  was  a  canal 
any  who  mistook  the  route,  and  made  defts.  of  the  wrong 
is  clear  that  an  applicant  cannot  be  absolved  from 
v  of  finding  out  who  are  the  proper  defts.,  but  the 
rt,  in  Chatterley-Whitfield,  449,  did  not  listen  to  the  objection 
:he  applicant  had  not  specified  the  precise  junction  at  which 
<'•(!  that  traffic  should  be  interchanged  between  two 
ty  companies.      Subsection  5  of  section  25  amends  section  Variati. 
:  the  Act  of  1873,  by  adding  the  words,  "  or  fix  such  other  c 
rate,"  etc.,  but  does  not  add,  as  it  would  seem  that  it  might  have 
,  the  further  words,  "or  route."     The  word  "rate,"  as  used  in 
-ection,  has  a  technical  meaning  ;  it  does  not  mean  a  quantum 
of  so  inn.  >n  PIT  truck  or  per  mile,  but  the  aggregate  of  a 

with  various  incidents  connected  witli  it,  of  which 
to  be  taken  may  reasonably  be  regarded  as  one. 
Both   >  require  an  objecting  company  to   state   th.ii  «,r 

grounds   of  objection,  it    they  have   any,  within    ten   days,  but,objVt 

•mmon  with   many  of  tin-  provisions  of  th  would 

seem   that  these  particular  instructions  may,  to  a  great  ext« 
be  neglected  with  impunity.      During  the  period  from  1873  to 
J8,  when   railway   compani.-s   alone  could    make  a  proposal 
BS,  the  applicant  company   km -w   quite  as  mu 
ao  'l«uM,  much  m<>n-  iLm  the  deft*.,  as  to  what 
were  really  tl  ilti.^  ;u,,|  nl.jcrt  imis  to  be  overcome  in  oon- 

v.ith  the  route  they  were  proposing,  an<l.  that  being  so, 
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no  object  would  be  served  in  not  stating  them,  nor  would  the 
applicants  be  prejudiced  if  they  were  not  formally  set  out  until  the 
answer  to  their  application.  There  is  no  trace  in  the  reported 
cases  of  any  difficulty  having  arisen  under  this  head,  The  matter 
assumes  a  totally  different  complexion,  however,  when  the  appli- 
cant is  a  trader.  The  companies  have  gradually  adopted  a 
stereotyped  form  of  answer,  in  which  it  is  stated  that  there  is 
already  a  through  rate  in  existence,  that  the  rate  proposed  is  not 
in  the  public  interest,  that  the  rate  proposed  is  too  low,  and  the 
route  is  inconvenient.  With  this  answer,  the  trader  is  left  en- 
tirely in  the  dark  as  to  whether  there  is  any  real  objection  to  his 
proposal  or  not.  So  far  the  point  has  not  turned  out  to  be  of 
much  practical  importance,  as  the  Court  has  either  allowed  the 
rates  proposed,  or  disallowed  them,  on  grounds  familiar  to  the 
applicant. 

Omission  to  In    Manchester    Ship    Canal,   455,   the   defts.   raised    various 

tion6  °bjeC~  technical  objections,  inter  alia,  that  the  applicants  were  neither 
a  railway  company  nor  a  canal  company,  and,  as  "  persons 
interested,"  had  made  no  complaint  to  the  Board  of  Trade.  They 
had  omitted,  however,  to  say  that  they  did  not  agree  to  the 
amount  of  the  rates,  and  the  Court  held  that  they  were  in  opera- 
tion under  subsection  3,  and  made  a  formal  order  allowing  them. 
Objections  A  much  more  difficult  question  arises  in  such  a  case  as  London 

to  objecting  an^  India  Docks,  456,  and  others,  where  a  company,  who  might 
company.  .  have  some  grounds  of  objection,  does  not  answer  or  does  not  raise 
them,  and  the  real  objecting  company  thereupon  claims  the  right 
to  deal  with  them.  It  is  conceived  that  the  letter  and  spirit 
of  the  Act  implies  that  it  is  for  company  A  to  state  the  objec- 
tions which  concern  company  A,  and  for  company  B  to  state 
the  objections  which  concern  company  B.  If  company  A  are 
indifferent  to  what  concerns  themselves,  it  would  seem  that  the 
applicant  should  be  entitled  to  the  benefit  of  their  indifference, 
and  that  company  B,  whose  real  objection  to  the  proposal  may  be 
the  desire  to  maintain  some  undue  preference  or  prejudice  which 
they  cannot  plead,  should  not  be  at  liberty  to  contest  on  behalf  of 
A  the  points  which  company  A  themselves  take  no  interest  in. 

The  point  is  of  very  great  practical  importance.  A  through 
rate  application  may  become  comparatively  easy,  when  all  the 
defts.  are  not  actively  hostile,  provided  that  each  company's 
pleading  is  to  be  confined  to  the  interest  of  that  company. 

In  Plymouth  Chamber,  etc.,   451,  where  a  through    rate   and 
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an  undue  preference  application  were  heard  together,  the  Court  Through  rate 

ilrst  inclined  to  act  upon  the  inference  that  the  failure  of dSferfirooi 
the  one  in  -sarily  involve  that  of  the  other,  and  this  might  JJJjJj8  i)refer' 

be  so  if  the  case  that  failed,  failed  on  its  substantive  merits. 
in  the  case,  as  the  Court  pointed  out,  where  the  failure  arose 
some  technical  defect  or  informality,  even  though  the 
{•plication  might  fail,  the  other  might  be  entitled  to  succeed. 
In  the   Plymouth  case,  the  two  routes,  of  which  complaint  v. 

not  in  the  same  hands,  and  while  the  Court  dismissed 
undue  preference  application,  they  considered  the  claim  to 
igh  rates  to  be  well  founded. 

In  Shropshire  Union,  452,  the  Court  were  asked  to  order  thatJJStoJ* 
objections  should  be  struck  out  from  the  Answer  which  had  not ' 
been   stated   within   the   ten   days.      The    applicants   had   been 
n  formed  as   to  the  route  by  which  certain  traffic  travelled, 
defts.,  in  reply  to  the  proposal,  raised  a  series  of  technical 
ulties  to  the  granting  of  a  through  rate  compounded  of  a 
canal   toll  and   a   railway   rate,  and   concluded   by  adding  that 
ere  other  objections."     In  the  Answer  to  the  application 
bed  that  the  ordinary  route  for  such  traffic  was  by  the  line 
:i  other  railway,  and  that  there  were  no  conveniences  for  inter- 
_,re  by  the  route  proposed. 

us,  .1.,  held  that  the  Court  were  bound  to  hear  objections 

asonableness  of  the  route.      His  lordship's  remarks  are 

«et  out   in    full    in   the   Digest.       They   imply   that,  while   the 

••ulil    feel   bound   to  listen  to  belated  objections  to  the 

physical  fitness  of  the  route,  yet,  if  the  objections  merely  went  to 

,  ues  t  ion  of  the  quantum  of  remuneration  to  the  company,  or 

rs  of  a  minor  character,  it  Mould  l»e  open  to  the  Court  to 

•••rtain  them. 

rt  <li<l  not,  as  they  were  pressed  to  do,  allow  the  appli- 

costs  of  their  unsuccessful  motion,  on  the  ground  that 

mii:  ht  have  asked  what  the  niln-r  objections  were  before  tiling 

The  formal  application  and  answer  may  l>e  of 

rest,  and  are  set  out  in  full  at  p.  o54. 

<1  that  an  answer  that  the  proposed  rates  are  too 
the  proposed  route  is  inconvenient,  is  insufficient, 
constitute  the  obj<  hemselves,  and  not  the 

grounds  of  them.     I f  th.  proposer  of  rates  set*  out  his  groundfl  ' 
proposing  them,  the  answer  contemplated  by  the  Statute  would  be 
•  reasons  the  basis  of  calculation  employed  U 
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unacceptable.  In  the  case  of  a  route  objected  to  on  the  ground  of 
the  existence  of  some  other  and  better  one,  the  route  preferred 
should  at  least  be  indicated  in  the  answer,  even  if  no  further 
information  in  respect  of  it  is  stated. 

Public  The  interest  of  the  public  is  an  essential  factor  in  the  allow- 

ance of  a  through  rate  which  has  for  its  main  object  the  diversion 
of  traffic  from  its  accustomed  channel.  The  Court  are  guided  by 
three  main  principles  in  considering  the  desirability  of  allowing  a 
new  route.  The  public  are  entitled  to  the  full  benefit  of  a  compet- 
ing route  when  Parliament  has  sanctioned  one.  The  public  are 
entitled  to  the  facility  of  having  their  traffic  conveyed  by  the- 
most  convenient  route.  Subject  to  the  foregoing  propositions 
the  railway  company  on  whose  system  the  traffic  originates  is 
entitled  to  carry  it  for  the  greatest  distance  practicable  on  their 
own  line. 

Rate  not  The  Court  recognize  the  undesirability  of  cutting  rates,  and 

reducecTby      approve,  generally,  of  the  principle  of  allowing  rates  to  remain 

shorter  route,  the  same  after  a  shorter  route  is  introduced,  and  by  this  means 

they   are    enabled   to   compensate   the   company   from   whom   a 

portion  of  their  run  is  diverted,  by  allowing  a  greater  mileage  on 

what  remains.     It  must  be  remembered  that,  prior  to  1888,  the 

expression,  "  allow  or  refuse  the  rate  accordingly,"  was  construed 

to  exclude  the  power  of  modifying  the  amount  of  a  rate  applied 

for,  and  that  the  Court,  while  expressing  their  views,  have  not 

always  been  able  to  give  effect  to  them. 

The  Court  held  that  the  public  were  entitled  to  the  benefit  of 
the  shorter  route  and  of  the  competition  of  two  routes  in  the 
Central  Wales  cases,  431,  432. 

The  Divisional  Court  held  that  legislation  so  much  in  the 
interest  of  the  public  ought  not  to  be  restricted. 

Shorter  route  The  question  of  the  balance  of  public  interest  as  against  that 
should l  be  of  fae  originating  railway  was  discussed  in  connection  with  the 
Swindon  and  Marlborough  route  (446),  when  one  set  of  rates  was 
allowed  in  the  interest  which  accrued  to  the  public  by  a  saving  of 
from  20  to  40  miles  of  distance,  and  another  set  disallowed  in  the 
absence  of  any  substantial  shortening  of  route  and  of  any 
competition  more  effective  than  that  already  existing.  See,  also, 
Severn  and  Wye,  448,  and  East  and  West  Junction,  421,  422. 

In  the  South  Western  Junction  case,  454,  the  Court  inclined  to- 
the  view  that  the  public  interest  might  be  served  by  an  alternative 
route  for  the  perishable  traffic  from  the  west,  but,  if  so,  the  point 
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:iterchange  would  be  at  Exeter  or  Heading,  but  not  at  Plymouth, 
roposed. 

ILL  the  case  of  London  and  India  Docks,  456,  the  Court  hesitated 

rant  the  through  rates  applied  for,  on  the  ground  that  it  was 

apparent  that  the  public  would  be  sure  to  obtain  the  full 

_re  of  them  when  granted.     There  would  be  no  interest  to 

public  if  the  lowering  of  railway  rates  from  the  docks  should 

It    in    the    dock   company   being   enabled   to   make    higher 

_jes  than  before  for  the  services  rendered.     Under  ordinary 

i  instances  it  would  seem  that,  when  a  trader  is  applying  for 

s  for  his  own  traffic,  he  himself  is  a  member  of  the  public,  and 

ititled  in  his  own  right  to  such  rates  as  to  the  Court  shall 

seem  reasonable.     The  public  is  certainly  interested  in  having  the 

benefit  of  his  competition  in  the  open  market. 

An  objection  invariably  raised,  not  argued,  but  pleaded  again  Kates  in 
occasion,  is  that  the  quotation  of  a  rate  between  two  Cxl8tenoe- 
>ns,  made  up  possibly  of  the  companies'  maxima,  fulfils  the 
itory  liability  to  grant  such  a  through  rate  as  to  the  Railway 
loners  shall  seem  reasonable.     The  point  was  taken  in 
London  and  India  Docks  case,  456,  and  may  be  assumed  to 
be  overruled.      See  also    remarks  of  Collins,  J.,  quoted  at  the 
unencement  of  this  chapter,  and  Macfarlane,  365. 

:ure  recognizes  to  some  extent  the  unfairness  which  Unneoe^ary 
arise  when  it  is  sought  to  divert  traffic  from  a  railway  which  | 
has  been  at  great  expense  to  create  it,  and  the  inctVci  tiveness  of 
protection  afforded  by  subsection  !),  which  provides  that    a 
shall  not  be  required  to  assist  in  the  diversion  of  its  own 
•n  the  same  two  places  without  having  an  allowance 
lie  same   mileage  rate  which   they   may   then    he   lawfully 
.ring.     The  Didcot  and  Newbury  case  (see  previous  chapter) 
land  railways  case,  434,  illustrate  the  two  extremes  of 
ts  of  con  railways  with  respect  to  such  a  position, 

m.:  more  is  needed  in  the  way  of  legislation 
feeble  provisions   of  subsection  9.     When    the   South 
Company  are  engaged  in  spending  three  or  more  millions 
providing  attractive  accommodation   fur  ocean-going 
t  hainpton,  it  seems  hardly  consonant  with  elementary 
s  of  justice  that  companies  who  have  taken  no  share  in 

burden  of  obtaining  <  should  1 milled,  as 

a  matter  of  statutory  law,  to  require  the  dock  owner  to  hand  it  over 
hem  after  a  12-miles'   run  upon  their  ..\\n   railway,  merely 
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upon  the  terms  that  they  may  claim  for  their  12  miles  the  same 
rate  per  ton  per  mile  as  they  have  been  willing  to  charge  for  a 
full-train  run  of  120.  On  the  other  hand,  the  principles  of  traffic 
law  would  have  been  equally  violated  if  the  North  British 
Company  had  been  allowed  to  acquire  a  small  network  of  lines  in 
the  Monkland  district,  and  then  have  had  the  right  to  insist  on 
carrying  the  whole  southern  traffic  by  a  circuitous  route  on  their 
own  system  some  40  miles  longer  than  necessary. 

The  Court  have  usually  allowed  the  companies  the  benefit  of 
the  short-distance  clauses  of  their  Special  Acts.  See  Plymouth 
Chamber  of  Commerce,  451,  Caledonian  Railway,  434,  Tal-y-llyn 
Bail  way,  447. 

In  Birmingham  Corporation,  453,  they  considered  that,  on  a 
distance  of  70  miles,  a  difference  of  3d.  in  the  rate  was  justified 
by  the  fact  that  in  the  one  case  the  run  was  divided  into  two 
short  leads,  instead  of  being  in  the  hands  of  one  company  only, 
as  in  the  other. 

In  Newry  and  Armagh  Bailway,  425,  the  claim  to  a  through 
rate  was  disallowed  as  being  merely  an  attempt  to  obtain  an 
excessive  allowance  on  owner's  waggons. 

As  before  mentioned,  through  rates  have  been  claimed  as  a 
means  of  abating  an  undue  preference  both  under  circumstances 
when  this  could  be  directly  complained  of  as  well  as  in  cases 
where  there  would  be  some  technical  difficulty  in  the  way  of 
making  complaint.  See  the  Belfast  Central  cases,  435-438,  Ayr 
Harbour,  440,  Londonderry,  445. 

In  the  case  of  Joule,  450,  the  rate  was  claimed  as  a  means  of 
putting  the  applicant  on  a  par  with  the  Burton  brewers,  but  the 
Court  held  that  the  evidence  did  not  show  that  the  circumstances 
of  the  two  cases  were  sufficiently  similar. 

In  Warwick  and  Birmingham,  426,  the  Court  allowed  a  com- 
prehensive scheme  of  through  tolls,  although  it  was  not  intended 
that  a  single  payment  should  be  made  to  cover  the  whole  route. 
It  is  not  an  unusual  incident  of  canal  tolls  that  the  mileage 
charge  should  differ  according  to  the  destination  of  the  traffic, 
and  it  was  assumed  that  there  would  be  no  practical  difficulty  in 
allowing  a  less  toll  on  traffic  passing  over  several  canals  than 
on  that  conveyed  locally  only. 

If  the  total  of  the  proposed  through  rate  is  sufficient  to  afford 
reasonable  remuneration  for  the  services  to  be  rendered,  the 
applicant  would  not  be  called  upon  to  show  further  that  it 
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provides   sufficient   to   satisfy   the   claims   of  each   intermediate 
company  (Chatterley-Whitfield,  449). 

The  Court  has  jurisdiction  to  order  through  rates  over  a  steam-  steamship 

route  when  a  railway  company  use,  maintain,  or  work  steam  ro 

Is  for  the  purpose  of  carrying  on  a  communication  between 

towns  or  ports. 

In  order  to  give  effect  to  this  jurisdiction,  the  Court  has 
required  that  the  arrangements  with  the  steamship  owners  shall  be 
of  a  definite  character,  providing  for  a  regular  service,  with  some 
degree  of  continuity,  and  of  such  a  nature  that  the  orders  of  the 

:t  could  be  enforced  by  means  of  the  agreement  with  the 
working  railway  company.  See  Wemyss  Bay,  427-429,  Ayr 
Harbour,  440,  Belfast  Central,  435-438,  Southsea,  etc.,  423. 

It  has  not  been  decided  whether  steamship  owners,  when  they 
enter  into  agreements  for  a  through  railway  and  cross-channel 

ice,  are  themselves  amenable  to  the  jurisdiction  of  the  Railway 

.mission. 
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CHAPTEE   XXVI. 

INCREASED  KATES. 

statutory  pro-  THE  statutory  provisions  relating  to  increases  of  rates  are  contained 
in  the  Acts  of  1888  and  1894 

By  subsection  6  of  section  33  of  the  Eailway  and  Canal 
Traffic  Act,  1888,  it  is  provided  that  when  a  railway  company 
intend  to  make  any  increase  in  a  rate  they  must  give '  14  days' 
notice  of  the  intended  increase  in  the  form  prescribed  by  the 
Board  of  Trade.  (  Vide  infra,  p.  367.) 

The  subsection  further  prescribes  that  no  such  increase  in 
the  published  rates  of  the  railway  company  shall  have  effect 
unless  and  until  the  14  days'  notice  required  under  this  section 
shall  have  been  given.  Information  to  the  public  is  thus  provided 
of  the  fact  that  an  increase  of  rate  is  in  contemplation. 

The  Act  of  1894  deals  with  increases  made  after  the  31st  of 
December,  1892,  and  provides  that  if  complaint  is  made  that  the 
"  rate  "  is  unreasonable,  it  shall  lie  on  the  company  to  prove  that 
the  "  increase  of  rate "  is  reasonable.  The  procedure  prescribed 
is,  a  complaint  to  the  Board  of  Trade,  under  section  31  of  the 
Eailway  and  Canal  Traffic  Act,  1888,  followed  by  an  application 
to  the  Eailway  and  Canal  Commission. 

The  Act  of  1894  was  passed  in  consequence  of  the  Eeport 
of  the  Select  Committee  appointed  in  1893  to  inquire  into  the 
increases  of  rates  made  on  the  1st  of  January  of  that  year.  On 
that  date  the  different  companies  practically  put  their  maximum 
rates  into  operation,  but,  upon  protests  being  made  through  the 
Board  of  Trade,  and  the  attention  of  Parliament  being  called  to  it, 
an  informal  promise  was  made  that  the  increases  should  not 
exceed  5  per  cent.  As  to  this  the  Committee  report  as  follows. 

The  immediate  result  of  the  Act  was  that  the  Board  of  Trade 
was  overwhelmed  with  complaints  of  increases  of  rate,  and,  acting 
under  the  authority  of  subsection  5  of  section  1,  extended  the 
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time  for  making  application  to  the  Railway  Commission,  pending 
the  consideration  of  them,  which  took  place  during  the  years 
1895,  1896,  1897,  1898.  The  general  result  of  the  negotiations 
may  be  taken  to  be  that  the  railway  companies  effected  some 
compromise  with  each  individual  objector,  but  left  untouched  the 
bulk  of  the  increased  rates  which  had  been  put  into  operation  on 
;  <t  of  January,  1893. 

The  application  of  Messrs.  Smith  and  Forrest  dealing  with  these 
was  filed  in  October,  1898,  and  was  heard  finally  in  March,  1900. 
Prior  to  this,  the  indirect  increase  of  the  coal  rates  assessed 
i   the  coal  traffic  by  decreasing  the  weight  of  the  ton  from 
ity-one  to  twenty  hundredweights,  had  been   heard  at  great 
:  li  by  the  Court.     The  matter  is  of  so  great  importance,  and 
information  and  arguments  adduced  at  the  hearing  are  of  so 
al  an  interest,  that  it  lias  been  thought  desirable  to  give  a 
account  of  both  these  cases.     In  the  mean  time  some  par- 
ticular cases  had  been  heard,  and  some  points  raised  in  connection 
with  thorn  had  been  decided. 

In  the  Mansion  House  (Northampton)  case,  460,  the  increase  of  M:IHM<»M 
r  cent,  in  the  rates  between  Northampton  and  London  was 
milled  t«»  the  adjudication  of  the  Court,  in  the  expectation,^" 
lie  part  of  the  applicants,  that  it  would  be  accepted  as  a  test 
case,  and  that  the  decision  arrived  at  would  be  allowed  to  be 
•  •ncral   application.      The  decision  was   not   so  treated,  and 
•  •essity  for  the  later  and  more  general  case  of  Smith 
and  Forrest,  501. 

In  the  Northampton  case,  which  was  a  case  of  collected  and  Increase  of 

1    class   rates,  the  defts.  alleged  that   the   increase   was  ?2l5f 

cuargo. 

made  upon  the   railway  rate,  but  upon   the  sum   char^-d  for 

cartage.     The  increase  of  certain  items  of  cartage  cost  was  held  to 

•ily  an  i m Tease  of  5  per  cent,  in  the  railway 

,   and  to  have  no   bcann-    upon   tin*,  "smalls"  scale.      The 

•ok    to    the   Court  of   Appeal   the   objection   raised    in 

Wildman's  case,  252.  and  ivf.-nvd  to  supra,  p.  Ill,  that  the  IJailway 

i  mission   had  no  jurisdiction  to  deal   with    increases  in  the 

i  le    for     special    services    under    section    5  of   the 

•  T  Acts.     The  Court  considered  that  the  rates 

iin-i'T  discussion  were  to  be  treated  as  one  rate  for  the  whole 

1  it  was  not  open  to  the  company  to  split  them 

was  and  another  was  not  within  the 

ion  of  tip-    Kuilway  Commissioners.     A  more  important 
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point  was  raised  in  the  contention  that  it  was  open  to  the 
companies  to  allege,  as  a  justification  of  increases  made  since 
1892  rates  1892,  that  the  rates  of  1892  were  themselves  unreasonably  low. 
The  Court  expressed  a  want  of  concurrence  in  that  contention,  but 
did  not  decide  the  point,  holding  that  it  did  not  arise. 

Withdrawal          In  Shoesmith,  461,  the  increase   complained  of  was   the  in- 

aocommoda-6  direct  one  °f  the  abolition  of  a  grain  warehouse  involving  the 

tion.  unloading  of  grain  and  malt  in  the  open  during  wet  weather. 

The  Court  reserved  the  consideration  of  this  question  until  the 

completion  of  the  company's  new  station  at  Brighton. 

In  a  case  against  the  North  Staffordshire  Eailway  Company 
(462),  the  Court  thought  it  reasonable  for  that  company  to  put 
special  powers  in  operation  which  they  obtained  in  1892,  though 
they  did  not  put  them  into  operation  in  that  year. 

Short  distance        In  Char  law  Sacristan,  463,  the  defts.  showed  that  the  cost  of 
traffic.  working  certain  short  branches  had  been  seriously  increased  in 

consequence  of  the  provisions  of  the  Act  of  1893  regulating  the 
hours  of  labour. 

These  cases  afford  but  little  guidance  in  the  way  of  precedent, 
but  the  important  question  of  the  right  of  railway  companies  to 
make  increases  in  their  rates  has  been  discussed  at  very  great 
length  in  the  cases  brought  by  Messrs.  Rickett,  Smith,  and  Company, 
the  South  Yorkshire  Coal  Owners'  Associations,  and  Messrs.  Smith 
and  Forrest. 

Messrs.  Neish,  Howell,  and  Macfarlane,  who  acted  as  solicitors 
in  all  three  cases,  have  courteously  supplied  copies  of  the  statistical 
tables  used,  and  we  are  consequently  enabled  to  present  an  account 
of  them  with  that  amount  of  detail  which  alone  could  make  them 
of  value  for  reference  in  future. 


RICKETT,  SMITH,  AND  COMPANY.    SOUTH  YORKSHIRE  COAL  OWNERS' 
ASSOCIATION.    SMITH  AND  FORREST. 

Coal  cases  The  above-named  are  the  three  important  cases  in  which  the 

•ind  Forrest     aPplican^s  complained  of,  and  the  defts.  sought  to  justify,  increases 

of  5  per  cent,  made  in  1893  over  the  rates  in  existence  in  1892. 

The  cases  are  reported  in  9  Ry.  &  Ca.  Tr.  Cas.  107,  in  10  Ry.  &  Ca. 

Tr.  Cas.  28,  and  in  the  Times  of  the  19th  of  May,  1900. 

The  three  cases,  each  voluminous  and  complicated,  are  grouped 

together  because,  in  addition  to  other  points  in  common,  they  all 

three  possess  an  arithmetical  feature  of  great  practical  interest. 
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In  the  two  earlier  cases  a  mass  of  figures  and  calculations  relating 

to  each  department  of  railway  working  was   presented  to  the 

Court,  and,  with  the  opportunities  available,  the  applicants  could 

do  nothing  to  impugn  their  arithmetical  accuracy,  nor  the  con- 

ions  intended  to  be  drawn  from  them.     In  the  last  case  the 

same  figures  were  put  forward  again,  and  relied  upon  as  having 

emerged  twice  from  the  ordeal  of  exhaustive  cross-examination 

•athed  and  unchallengeable.     Messrs.  Smith  and  Forrest,  how- 

.  found  other  means  of  criticism,  and  they  substantially  won 

:•  case,  so  far  as  arithmetic  was  concerned,  by  their  analysis  of 

same  tables  and  by  a  different  presentation  of  the  information 

ined  in  them. 

The  same  point  of  law  also  was  common  to  all  three  cases, 
namely,  the  question  whether  justificatory  facts  antecedent  to 
1892  should  be  taken  into  account. 

firm  of  Smith  and  Forrest  complained  of  increases  in  the 
s  charged  for  oil  and  tallow,  and,  generally,  of  the  rates  spoken 
of  as  the  "  Class  Rates,"  with  special  reference  to  Class  1. 

The  case  of  Rickett,  Smith,  and  Company  had  reference  to  the  Rickett, 
-ie  made  in  the  weight  of  the  ton  of  coal.     In  1892  the  ton 


of  coal  was  calculated  to  contain  21  cwt.  ;  in  1893   the  ton  of  t-reaae,  com- 
coal,  as  conveyed  by  railway,  contained  20  cwt.      The  same  rate  weight 
per  ton  being  charged  in  each  case,  the  indirect  increase  in  rate 
Amounted  to  very  close  upon  5  per  cent.  —  not  quite  so  ;  and,  more- 
all  owance  of  2  cwt.  per  truck  was  made  for  wastage,  so 
the  question  was  discussed  as  though  the  increase  complained 
of  was  one  of  3  J  per  cent.     The  answer  of  the  railway  company 
was  twofold.     As  a  fact,  they  never  had  computed  21  cwt  to  the 
it  was  supposed  that  1  cwt.  in  21  cwt.  would  be  lost  upon  the 
road,  and  as  the  company  would  be  expected  to  deliver  but  20  cwt., 
proposed  to  charge  for  20  cwt.  only.     Later  experience  had 
shown  that  "  wastage  "  would  be  covered  by  an  allowance  of  2  cwt 
per  truck.     However,  if  tin-  weight  can-ii'd  had  been  decreased,  an 
ase  of  5  per  cent,  would  be  justifiable.     In  1880  the  working 
expenses  of  mineral  traffic:  amounted  to  39*75   per  cent. 
receipts  ;  in  1892  they  amounted  to  48'58  per  cent     The  differ- 
ence in  the  ratio  of  percentage  afforded  a  more  than  sufficient 
•  ion  of  an  increase  of  5  per  cent  upon  the  former  rate. 
accuracy  of  the  tables  and  of  the  conclusions  deduced  from 
but  slightly  challenged,  the  discussion  turned  mainly 
the  question  of  the  allowance  for  wastage,  a  point  of  no 

VOI  E 
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general  interest,  and  of  the  right  of  the  companies  to  extend  their 
comparisons  over  so  long  a  period  of  time. 

The  indirect  increase  of  charge  was  calculated  as  being  of  the 
value  of  nearly  £100,000  per  annum  to  the  Midland  Company, 
while,  on  the  other  hand,  the  total  receipts  of  the  company  had 
been  cut  down  by  some  £50,000  per  annum  owing  to  the  opera- 
tion of  the  new  maximum  powers  of  the  company. 

Collins,  J.,  gave  his  opinion  that  the  company  were  entitled  to 
extend  their  retrospect  of  the  cost  of  working  expenses  to  as  far 
back  as  the  year  1880,  as  desired.  Upon  this  point  he  said :  "  If 
the  applicants'  view,  that  facts  capable  of  justifying  an  increase  of 
rate  must  occur  after  the  31st  of  December,  1892,  is  correct,  there 
is  no  question  of  fact  for  our  decision.  The  rate,  being  admittedly 
raised  on  the  day  after  the  date  named  in  the  Act,  stands  ipso 
facto  condemned.  I  am  clearly  of  opinion  that  the  section  can- 
not be  so  interpreted.  It  seems  to  me  to  be  plain  enough.  It  is 
to  be  recollected  that  we  are  construing  a  retrospective  enactment 
dealing  with  a  rise  in  rates  made  two  years  earlier,  as  to  which  all 
the  facts  were  before  Parliament,  and  had  been  the  subject  of  a 
report  by  a  Parliamentary  committee.  How,  then,  did  the  Legis- 
lature deal  with  this  fact  ?  Did  it — as  according  to  the  argument 
of  the  applicants,  it  must  have  intended  to  do — simply  declare  the 
additions  void  as  being  in  excess  of  the  real  maxima — namely,  the 
current  rates  ?  Certainly  not.  It  does  sweep  these  additions  into 
the  ambit  of  the  Act  by  fixing  the  day  for  its  coming  into  opera- 
tion one  day  before  that  on  which  the  new  rates  had  begun  to  be 
exacted ;  but  instead  of  avoiding  them  altogether,  as  it  might 
have  done,  it  enacts  that  they  and  all  future  increases  of  rates  are 
to  be  tried  by  the  same  standard,  that  of  reasonableness — reason- 
ableness which  must  necessarily  rest  on  circumstances  existing  or 
apprehended  before  the  increase  was  made,  and,  therefore,  in  their 
case,  before  the  Act  came  into  operation.  Otherwise  we  must 
suppose  that  the  Legislature,  knowing  all  the  facts,  adopted  the 
cumbrous  process  of  sending  these  rates  to  be  tried  by  a  standard 
to  which  it,  by  the  same  enactment,  made  it  impossible  for  them 
to  conform.  I  think  the  section  in  the  case  of  rates  raised  after 
the  date  named  simply  removes  the  presumption  theretofore  exist- 
ing that  rates  below  the  maximum  for  their  class  were  reasonable, 
and  throws  upon  the  railway  company  the  onus  of  showing  that 
the  increase  is  reasonable.  By  so  doing,  it  necessarily  creates 
a  presumption  that  the  old  rate  before  the  increase  was  not 
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inadequate — a  presumption,  however,  which  may  be  rebutted,  one 

r  in  such  rebuttal  being  that  the  increased  rate  is  still  below 

the  Parliamentary  maximum,  though  this  is  not  to  be  "enough"  of 

i  to  rebut  the  presumption  so  created.     This  is  my  view  of 

the   meaning   of  the  section,  and  I  think  it  is  to  some  extent 

'orted   by  the  observations  made  by  Lord  Justice  Rigby  in 

Mansion  House,  460.     It  follows,  therefore,  that  the  respondents 

are   not   limited  for  their  justification  to  circumstances  arising 

the  date  named  in  the  Act.     A  question,  however,  to  my 

mind,  much  more  difficult  remains.     By  what  standard  are  we  to  standard  of 

the  question  of  reasonableness?     The  Legislature  have  left  £e^nftble~ 

large  on  the  matter,  except  so  far  as  we  may  be  helped  by  Collins,  J. 

imptions  or  their  absence.     I  think  it  clear,  however,  that  in 

our  capacity  as  judges  we  are  bound  to  direct  ourselves  adequately 

as  to  what  circumstances  we  are  entitled  to  take  into  considera- 

on  the  question  of  reasonableness.     We  are  not  a  court  of 

conciliation  or  a  tribunal  of  honour.     We  are  not  made  judges  of 

lence  or  of  generosity.     Vast  interests  have  been  committed 

to  our  keeping,  and  a  jurisdiction  of  extreme  delicacy  has  been 

1  upnn  us,  in  virtue  of  which  we  are  called  upon  to  adjust 

a  dispute  as  to  the  reasonableness  of  charges  made  by  one  set  of 

:o  another  in  connection  with    the  carriage  of  coal   in 

enormous  quantities  to  the  centres  of  consumption.     Our  decision 

:i  matters  of  fact  is  final.     There  is  no  appeal.     And  yet   1 

iot  suppose  that  Parliament  intended  to  take  the  management 

of  ti  it  trading  concerns  out  of  the  hands  of  the  praetieal 

.  who  work  them,  and  to  place  it  in  the  hands  of  the  Railway 

Commissioners.      It   is  of  the  utmost  importance,  therefore,  that 

.M  not  travel  beyond  our  proper  provim 

1  jurNdirtion.     The  railway  companies  are  trading  bodies 

:rn  for  a  monopoly  or  something  like  it,  have  been 

i-l   to  accept  certain  statutory  maxima,  heyond  which  their 

'        A  vast  fixed  capital  lias  been  brought 

existence  on  tin-  faith  <»f  th«-  Parliamentary  oontnot  expressed 

liese  maxima.     Parliament  has,  indeed,  asserted  the  right  to 

iose maxima  in  the  pul.li<  intent,  and  has  recently  forced 

a  lower  scale  upon  the  companies,  but  within  these  maxima,  except 

so  far  as  they  have  been  further  modified  by  the  section  we  are 

considcri n.ur,  they  must  be  regarded  merely  as  traders  en- 

1,    lik  raders,  to  push  their  business  to  the  beat 

irriers/  says  an  abk  tour  Browne 
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Judgment.      Carriers),  'are  not  philanthropists/  and  the  Legislature  is  not,  I 
Collins,  j.       think,  to  be  considered  as  having  forced  that  character  upon  them. 
Their  rights,  then,  are  to  be  ascertained  in  the  same  way  as  were 
those  of  carriers  at  common  law,  unfettered  by  maxima,  but  who 
were  nevertheless  bound  to  convey  at  reasonable  rates.     A  main 
element  in  such  determination  must  be  the  expense  to  the  carrier. 
'  The  charge/  says  Mr.  Baron  Parke,  in  a  case  to  which  a  maximum 
was  inapplicable,  '  is,  no  doubt,  to   be  varied  according   to  the 
trouble,  expense,  and  responsibility  attending  the  receipt,  carriage, 
and  delivery  of  the  different  articles.'     The  affluence  or  indigence 
of  the  persons  rendering  or  receiving  the  service   is  beside  the 
question."      His   lordship    quoted    previous   authorities   on   this 
point,  and  continued :  "  Applying,  then,  these  principles  to  the 
present  case,  I  find  that  a  rate  has  been  indirectly  raised  since 
the  31st  of  December,  1892,  to  the  extent  of  about  3J  per  cent,  in 
the  case  of  the  particular  traffic  we  are  now  considering,  but  that  the 
increased  rate  is  still  below  the  revised  maximum.     This  fact  is, 
however,  not  enough  to  show  that  the  increase  is  reasonable,  and, 
on  the  other  hand,  there  is  a  presumptiDn  that  the  old  rate  was 
high  enough.     But  this  presumption  may  be  rebutted,  and  I  think 
it  is  rebutted,  if  it  be  shown  that  the  expense  of  performing  the 
service  has  increased  to  an  equal  extent  since  the  rate  was  fixed, 
provided  always  that  the  rate  when  so  fixed  is  to  be  deemed  to 
have  been  reasonable.     I  think  such  a  presumption  does  exist. 
Clearly,  until  the  recent  Act,  any  rate  being  below  the  maximum 
was  presumed  to  be  reasonable  (see  per  Lord  Watson,  M'Carthy, 
146).     It  matters  not  for  this  case  whether  such  presumption  was 
one  that  could  be  rebutted  or  not,  for,  if  it  exists,  no  evidence  has 
been  given  tending  to  show  that  the  rate  was  unreasonable  when 
imposed.     The  recent  Act  does  not  remove  this  presumption — it 
merely  adds  another — namely,  that  the  rate  being  presumed  when 
laid  not  to  be  unreasonably  high,  it  is  presumed  on  the  1st  of 
January,  1893,  to  have  been  as  high  as  it  reasonably  could  be. 
But  this  last  presumption  may  be  rebutted  for  the  reasons  I  have 
already  given,  and,  if  it  is  rebutted,  the  first  remains.    I  start,  then, 
from  the  position  that  the  rate  of  1877  was  not  unreasonably  high, 
and  I  approach  the  question  of  fact  whether,  having  regard  to  the 
services  rendered   and  received,   and  the  trouble,  expense,  and 
responsibility  attending  the  receipt,  carriage,  and  delivery,  there 
has  been  since  that  time  a  change  of  circumstances  justifying  the 
increase.     In  my  opinion  there  has  been  such  a  change.  .  .  .  The 
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tables  put  in  satisfy  me  that  there  has  been  a  substantial  increase  Midland  Rail- 
in  the  working  expenses  of  the  coal  traffic  large  enough  to  cover  ™\  *; 
the  increase  of  rate.      Those  tables  were  ably  criticised  by   the  1 880 
applicants'  counsel,  but  no  evidence  was  called — probably  none 
1 1  be  called — to  support  the  criticisms  made,  and  I  think  they 

•  very  satisfactorily  answered  by  the  defts.     It  was,  no  doubt, 
contended   that  the  tables  prepared    by   the  defts.  were  utterly 
untrustworthy."     His   lordship  dealt  with   some  of  the   general 
observations  made  upon  them,  and  concluded  his  remarks  on  this 
point  by  saying  :  "  If  there  be  any  fallacy  in  the  railway  accounts, 

it  has  not  been  pointed  out,  and  I  am  unable  to  detect  it."     Upon  Rccoupm.-ni. 
the  question  of  recoupment  his  lordship  said  :  "  I  think  it  very  Collins,  J. 
probable,  however,  that  the  old  rate  would  have  been  allowed  to 
stand  but  for  the  fact  that  the  company  had  been  deprived  of  a 

•  revenue  through  the  compulsory  imposition  upon  them  in 
1891  of  a  maximum  below  their  then  existing  rates  in  respect  of 
a  portion  of  their  coal  traffic.     Though  this  fact,  in  my  judgment, 
cannot  be  relied  upon  as  a  factor  in  establishing  that  the  rate  now 

j;ed  to  the  applicants  is  reasonable,  I  think  it  abundantly 

itied  the  respondent  company  in  looking  to  see  how  far  they 

could  legally  recoup  themselves  by  getting  a  better  revenue  from 

:  other  traffic.   They  might  well  afford  to  carry  at  the  old  rates 

whiL-  th'-v  were  in  receipt  of  the  revenue  of  which  they  have  been 

:   without  losing  the  right  to  fall  back  upon  their  strict 

hen  this  source  of  profit  had  been  cut  off."     His  lordship 

accordingly  would  have  dismissed  the  application. 

•  lerick  Peel  dealt  in  detail  with  the  question  of  wastage.  Bb  r  reel. 
pointed  out  a  fallacy  overlooked  by  tin-  applicants  in  deal  in- 
with  th«:  waggon  expenses.     As  a  result  of  the  honourable  Com- 
missioner's calculations,  lie  arrived  at  a  conclusion  that  the  com- 
pany had  I  2d.  per  ton  out  of  the  Z\d.  increase. 

•ount  Cobham,  on  more  general  grounds,  thought  that   n"  v^.-ouni 
part  of  the  increase  was  to  be  approved  of.     "  While  reoo 

Act  of  1894  has  not  mad.-  the  rates  of  December,  1892,  U 
Absolute  standard  of  reasonableness,  it  is  clear,  I  think, 
A-ay  companies  which  seek  to  justify  an  increase  of  a  rate  on 
'ground  of  < -in -nuisances  antecedent  to  the  Act  of  1894  have  a 
ng  presumption  to  contend  against.     For  up  to  that  time  they 

ly  free  f  ••hallenge  from  any  one  to  raise  tl 

H  up  to  their  maxima;    and  it  now  lies  upon  them  to  ex]>l 
why,  in  tin-  face  of  an  increasing  expenditure,  in  thi*  instance 
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spread  over  many  years,  they  were  content  to  go  on  charging  the 
rates  which  were  fixed  before  the  increased  expenditure  began. 
That  they  did  so  seems  to  me  to  set  up  the  strongest  possible  pre- 
sumption that  the  rates  were  reasonable  on  the  31st  of  December, 
1892.  But  there  is  more  than  a  presumption  that  this  was  so. 
Recoupment.  The  respondents  adopt  the  statement  of  Sir  G.  Findlay  before  the 
Board  of  Trade  inquiry,  that  a  reduction  of  their  maxima  entitled 
them  to  revise  their  rates  and  to  recoup  themselves  for  loss  conse- 
quently arising.  If  they  had  been  left  with  their  maxima,  as  their 
counsel  said, c  there  would  have  been  no  question  of  revision  of 
rates  at  all.'  They  were  satisfied  with  the  rates  as  they  stood,  and 
there  is  no  evidence  before  us  that  during  the  whole  course  of  the 
rates  inquiries  they  ever  suggested  that  they  were  unreasonably  low. 
That,  however,  is  the  plea  that  is  now  set  up,  and  when  it  is  asked 
why  the  company  kept  on  charging  unreasonably  low  rates  they 
reply  that,  owing  to  the  agitation  upon  the  subject  of  rates,  they 
thought  it  inexpedient  to  raise  them.  That  is  an  explanation 
which  it  is  impossible  to  test ;  quieta  non  movere  is  a  considera- 
tion which  must  be  always  more  or  less  present  to  the  minds  of 
Development  railway  managers  when  a  rise  in  rates  is  in  question.  It  seems  to 
low  rates.8  me  ^na^  another  reason  for  the  non-increase  of  the  rates  might 
fairly  be  found  in  the  fact  that  the  rates  charged,  combined  with 
the  increased  expenditure,  were  the  means,  to  all  appearance,  of 
largely  increasing  the  traffic  and  the  net  revenue  derived  there- 
from. In  1880  the  Midland  Eailway  Company  carried  minerals 
to  the  amount  of  nearly  13,000,000  tons  at  a  cost  to  themselves  of 
£702,230.  Their  receipts  were  £1,853,500,  leaving  a  net  profit  of 
£1,151,270.  In  1892  they  carried  19,226,878  tons  at  a  cost  of 
£1,301,607,  receiving  £2,873,381,  leaving  a  profit  of  £1,571,774, 
or  a  net  increase  compared  with  1880  of  over  £420,000  for  the 
year,  less  whatever  sum  was  required  to  pay  interest  upon  such 
portion  of  £24,000,000  increased  capital  as  could  be  debited  to  the 
mineral  traffic.  The  Midland  Eailway  Company,  in  fact,  earned 
their  profit  in  a  different  way,  viz.,  by  increasing  their  tonnage  by 
the  sacrifice  of  some  of  their  profit  per  ton.  I  cannot  see  that 
the  increase  of  expenditure  involved  in  this  operation  can  be  re- 
garded as  a  legitimate  ground  for  impugning  the  reasonableness  of 
the  rate,  which  must  itself  have  been  a  factor  in  this  great  develop- 
Rates  may  be  ment  of  traffic.  It  is  not  our  business  to  decide  whether  the  new 
bSTncrease  ra^e  *s  a  reasonable  one.  No  tribunal,  however  expert,  could  under- 
not-  take  to  say  that  a  6s.  6d.  rate  for  the  carriage  of  a  ton  of  coal  from 
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.ire  to  Londoii  is  reasonable,  but  that  a  6s.  9Jd.  rate  is  un- 
>nable.      It  may  well  be  that  both  are  reasonable,  judged  by 
the  rough  tests  that  are  alone  available.     But  the  Legislature  gave 
standard  in  the  actual  rates  charged  on  the  31st  of  December, 
•;d  they  laid  down  that,  unless  good  grounds  for  impugning 
that  standard  were  shown  by  the  railway  company,  no  increase 
:    the   old  rate   could  be  justified.     I  cannot  see  that   such 
grounds  have  been  shown  in  this  case." 

The  opinion  of  one  member  of  the  Court  thus  being  that  no  Decision  Of 
of  the  increase  was  justifiable,  that  of  another  being  that  the0' 
le  was  justifiable,  while  the  third  member  thought  that  2d.  out 
of  3Jd.  might  be  taken  to  be  proven,  the  intermediate  opinion  was 
;»ted  as  the  final  decision  by  the  whole  Court. 

The  Midland  Company  readjusted  their  computation  of  weights. -nth  Y.»rk- 
•cordaiu-e  with  the  formal  order  made  by  the  Court.     The  coal*^^?*  In. 

\vr.  thought  that  a  better  case  might  be  made  on  their  crene< 
If,  and,  having  a  technical  right  so  to  do,  the  South  Yorkshire  J>' 
Owners'  Association  put  forward  a  complaint  alleging  thai 
increases  still  remaining   were  unreasonable.     In  argument 
re  taken  roughly  to  amount  to  2£  per  cent,   upon  the 
ate. 

Although  this  case  was  practically  a  repetition  of  the  previous  Am. 
hearing  of  which  had  occupied  the  Court  for  ten  days,  the 
itli  SOUK;  reluctance,  consented  to  a  further  discussion 
Midland  Company's  tables,  when  the  applicants  were   able, 
an  examination  of  the  company's  books  at  Derby,  to  point 
certain    exceptional  items  of  expenditure    incurred   in    tin- 
year  1892,  which,  as  they  alleged,  ought  not  to  be  taken    into 
inn.      Th<-    mnipany,  />cr   contra,  finding   their    figures 
•;  to  closer  criticism,  had  amended  their  table  of  locomotive 
of  separating  mineral  from  ordinary  goods 
I'.y  bhifl  process  about  £100,000  was  added  to  the  cost 
M,  and  thus  to  some  extent  the  disputed  sum  attributed  to 
repairs  of  waggon  expenses  was  counterbalano  <1. 
In  tin-,  re  :   Frederick  Peel  thought  that  the  company's 

ons    had    not  ju-titi.,1    anv    increase    of    rate   at   nil: 
appeared    to    think    that    the    applicants  had    not 
succeeded  in  ••  railway  company's  figures, 

much  as  some  of  isms  were  open  to  challenge, 

occasion  Lord  Cobham  was  converted  from  his  former 
.   and    com  he  arguments  of   Collins,  J.      The 
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application  accordingly  was  dismissed,  and  it  may  be  taken  that 
in  those  cases  where  coal  was  formerly  carried  at  21  cwt.  to  the 
ton,  an  indirect  increase  of  rate  has  been  sanctioned  to  the  extent 
of  2  J  per  cent. 

The  Act  of  1894  prescribes  that  when  an  increase  is  made  in 
the  rates  existing  on  the  31st  of  December,  1892,  the  Eailway 
Commission  shall  have  jurisdiction  to  inquire  into  and  determine 
the  reasonableness  of  the  increase,  but  not  until  a  complaint  has- 
been  made  to  the  Board  of  Trade,  and  has  been  considered  by  that 
authority. 

The  immediate  result  of  the  passing  of  that  Act  was  that 
many  hundreds  of  complaints  were  poured  in  upon  the  Board  of 
Trade.  The  Hon.  T.  W.  Pelham  was  appointed,  with  a  competent 
staff,  to  deal  with  them,  and  accomplished  his  task  in  about  three 
years'  time. 

The  Eeports  of  the  Board  of  Trade  to  Parliament  give  the 
details  of  the  settlement  in  each  case,  which  in  the  aggregate  may 
be  summarized  as  a  compromise,  by  which  the  companies  remain 
with  their  right  to  make  general  increases  in  rates  not  exceeding 
5  per  cent.,  as  on  the  1st  of  January,  1893,  but  concessions  were 
made  to  the  complainants  individually  in  respect  of  certain  rates 
in  which  the  complainant  firms  were  more  specially  interested. 
It  was  not  until  the  end  of  1898  that  it  was  announced  that  the 
principle  of  a  general  increase  of  5  per  cent,  had  been  finally 
considered  by  the  Board  of  Trade,  and  the  firms  who  desired  to 
contest  this  principle  filed  applications  in  the  Court  of  the 
Eailway  and  Canal  Commission  in  the  early  part  of  1899. 

In  the  case  of  Smith  and  Forrest  v.  the  London  and  North 
Western  Eailway  and  others,  the  principal  complaint  of  the 
applicants,  who,  in  dealing  with  matters  of  general  principle, 
received  the  support  and  assistance  of  the  Mansion  House  Asso- 
ciation on  Eailway  Eates,  had  reference  to  the  said  5  per  cent, 
increase  as  affecting  their  trade  in  oils  and  tallow,  and  to  increases 
in  the  scale  for  parcels  of  goods  of  under  3  cwt.,  technically  spoken 
of  as  "smalls." 

Their  complaint  as  to  "  smalls  "  was  set  out  in  paragraph  3  of 
the  application,  which  has  been  printed  in  full  for  convenience  of 
reference  at  p.  362. 

Other  matters  of  complaint  are  of  less  general  interest,  as 
the  changes  in  the  cartage  rebate,  which  affected  the  Manchester 
district  only. 
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The  main  questions  at  issue  are  questions  of  mixed  fact  and 
law,  and  are  such  as  in  substance  must  recur  in  some  shape  or 
form  whenever  increases  of  rate  are  complained  of.  They  give 
rise  to  the  most  important  considerations,  and  affect  the  greatest 
amount  of  interest  of  any  which  it  is  conceivable  can  be  brought 
before  the  Hallway  Commission  to  be  adjudicated  upon. 

Mr.  Shaw  Lefevre's  Committee,  on  whose  Report  it  was  that  Amount  at 
Act  of  1894  was  passed,  desired  to  be  informed  as  to  the  '8 
:it  of  the  interest  involved.     The  Great  Western  Company 
looked   upon   as   being  fairly  representative   of  all   other 
companies  on  this  point,  and  they  produced  a  statement  of  a  day's 
traffic  in  August  of  1893,  by  which  it  appeared  that  compulsory 
ctions  arising  from  decrease  of  their  maximum  powers  would 
It  in  an  enforced  reduction   in  their  rates  of  £80,000  per 
annum,   while   such   increase   in   their  rates   as  they  had   l» 
enabled  so  far  to  maintain  would  yield  as  a  set-off  an  increase  of 
yearly  revenue  amounting  to  £94,000.     See  Vol.  II.  p.  110. 

The  view  of  the  Great  Western  and  other  companies  upon  »  u.-coup- 
what  is  called  the  policy  of  "  recoupment "  was  that  the  readjust- 1"^^, 
ment  of  rates,  as  affected  by  the  alteration  in  their  maximum, 
;ld  be  considered  and  treated  as  a  whole. 

Taking   two   examples  out  of  many  as  illustrative   of  thru  old  and  new 
views,  many  companies  would  possibly  have  a  maximum  rate  t 
coal  of  $d.  per  ton  per  mile;  if  a  new  maximum  were  considered 
more  equitable,  which  should  allow  Id.  for  the  first  20  miles, 

lie  next  30,  and  \d.  per  ton  per  mile  thereafter,  the  companies 
say  it  is  not  a  question  of  "  recoupment "  if  they  put  the  whole 
scale  fairly  into  operation.     In  changing  the  method  <»f  compu: . 
",  the  intention  could  not  be  attributed  to  Parlian. 
lowing  a  graduated  scale  of  charge  as  being  the  more  equita 
with  the  implied  reservation   that   only  that  portion  of  it  which 
should  be   advantageous  to  traders  should  come  into  operation, 
while  that  portion  of  it  which  counterbalanced  the  disadvantages 

y  companies  should  for  ever  remain  a  dead  let: 
And  similarly  with  the  "  Class  "  iratli.-  of  Smith  and  IWr.st 
case.    There  were  no  "classes"  applicable  to  the  origin >d  maxima. 
the  idea  of  classes,  Parliament  has  grouped  together 
lea  to  which  different  rates  of  charge  were  formerly  applicable. 
ie  company's  classification  has  been  compulsorily  altered  so  as 
ucrease  the  charges  for  some  articles  and  reduce  them 
rs,  it  is  not  "recoupment,    1  if  the  companies 
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vary    their    rates   within    the    narrow   margin    of    5   per  cent, 
accordingly. 

But  even  if  the  increased  charges  should  be  held  to  represent 
"  recoupment,"  the  companies  protest  that  such  a  principle  should 
not  be  condemned  upon  the  mere  statement  of  it.  Their  antici- 
pated expenditure  was  estimated  to  be  recovered  by  a  revenue  to 
be  derived  from  passengers,  goods,  and  minerals.  If  Parliament, 
while  they  are  lawfully  charging  the  legal  fares  on  passengers, 
suddenly  reduces  these,  and  cuts  off  the  revenue  derived  from  them, 
but  should  simultaneously  authorize  the  exaction  of  higher  rates 
on  goods  and  minerals,  the  adoption  of  the  newly  authorized  rates 
might  be  properly  described  as  "  recoupment,"  but  the  companies 
fail  to  see  what  wrong  they  commit  should  they  so  adjust  their 
revenue. 

Assuming  the  Great  Western  Company's  £94,000  of  increase 
maintainable.  on  tne  4tl1  of  August,  1893,  to  represent  the  average  of  the  United 
Kingdom,  the  amount  at  issue  in  Smith  and  Forrest's  case,  if  it 
were  not  confined  to  the  500  rates  scheduled,  would  represent 
£1,500,000  per  annum.  It  is  fair  to  add  that  the  companies 
contemplated  making  further  reductions  in  the  rates,  and  did  not 
anticipate  that  they  would  be  able  to  maintain  the  amount  of  the 
increase  of  revenue  as  deduced  from  the  traffic  of  the  day  selected. 
But  whether  the  amount  involved  is  £1,500,000  capitalized  or 
some  much  smaller  sum,  it  is  still  of  the  highest  practical  import- 
ance, and  we  consider  it  of  use  to  those  who  may  be  called  upon 
to  deal  with  such  questions  in  future,  if  the  details  of  this  case 
are  so  set  out  as  to  be  available  for  examination  when  necessary. 


Increases  of 
1893  not 
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•itk-ation  put  forward  by  the  companies  for  increase  of  lum-aee  of 

3,  as  in  the  previous  coal  cases,  the  increase  °f™v%^ 
-hown   by  the   rise   in  the   ratio  of  expenditure   to  r/ii in,.- 
They  assumed  that   the   rates  in  question  were  fixed  *)ondlture- 

\  ear  1872,  and  the  principal  comparison  effected 
was  between  that  year  and  1892.    Inasmuch  as  the  Midland  Com- 
pany s   for  1880   had   already  been  the  subject   of  con- 
n   by  the  Court,  calculations  for  that  year  were  put  in 
also,  as  were  similar  tables  of  statistics  for  1898,  the  managers 
•hut  they  constituted  evidence  to  show  that  their  antici- 
ns  in  1892  of  increase  in  expenditure  in  the  immediate  future 

founded. 

The  case  came  on  for  hearing  in  August  of  1899,  and,  when  part 

i,  was  adjourned  over  the  long  vacation.      At  the  instance 

bs,  the   Midland   Company  undertook  to  furnish 

vear  1875,  and  upon  the  suggestion  of  the  Court 

objection  to  a  retrospective  justification, 

niation  as  to  later  years  mi^ht   be  of  value,  similar  tables 

were   put    in    for  th>  1888,   1889,  1890,  and  1891.     We 

Midland  Company's  summary  of  their  tables  for  the 

rears  1880  and   1892;   also  of  the  similar  tables  of  ih«-  <Jreat 

nli    Western   Companies   for   1872   and   1892. 

se  tables  was  substantiated  by  a  subsidiary  table 

•lie  detail  of  the  calculations  adopted  in  distributing 

th«-  different  heads  of  service.     Those 

idComp  he  years  1880  and  1892  are  exhibited 

./•ist,  Smith  and  Forrest,  501;  all  the  <>tli< TS  were 

i  so  far  us  special  circumstances  might  involve 

*ome  mi: 
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Ratio  of  ex-  According  to  the  Midland  Company's  tables  the  following  was 

receipts—  °    ^ne  ratio  of  goods  expenditure   to   goods  receipts  for  the  years 

Midland  Rail-  selected  :  — 

1875  ......  57-98  per  cent. 

1880  ......  51-52  „ 

1888  ......  53-68  „ 

1889  ......  53-41  „ 

1890  ......  55-10  „ 

1891  ......  56-32 

1892  ......  56-69  „ 

Ratio  of  ex-  The  London  and  North  Western  Company's  tables  gave  results- 

^  follows  :- 


North                                       1872  ......  46-31  per  cent. 

Ie;teniRail-                            1880  ......  48-90       „ 

1888  ......  50-31 

1889  ......  50-27       „ 

1890  ......  52-42       „ 

1891  ......  5377       „ 

1892  ......  54-56       „ 

1898  ......  55-99       „ 

Ratio  of  ex-  Those  of  the  Great  Western  Company  were  as  under  :— 

1872  ......  47-42  per  cent. 


188°  49'71 

way.  1888  ......  48-95 

1889  ......  49-32  „ 

1890  ......  52-13  „ 

1891  ......  53-86 

1892  ......  54-65  „ 

1897  ......  56-63   „ 

1898  ......  *61-42   „ 

1899  ......  60-52   „ 

*  South  Wales  coal  strike.     These  results  being  abnormal,  tables  put  in  for 
the  year  following. 

Tables  of  The  details  of  the  foregoing  were  presented  on  175  printed 

support  and     f°°lscaP    sheets   of  figures.     Further  statistical   information  was 

in  opposition,  given  on  certain  points  of  detail.    The  applicants  put  in  a  rebutting 

series  of  arithmetical  documents,  and  statistical  tables  were  pre- 

pared relating  to  cartage  rebates  and  the  increases  made  in  the 

scales  for  "smalls."     In  all,  the  Court  were   presented  with  a 
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volume  of  some  250   to  300   pages  of  statistics  from  which  to 

i  the  materials  for  their  decision  on  the  point  at  issue. 

The  railway  managers  who  presented  the  tables  explained  the 

methods  of  apportioning  the  expenses,  and  gave  evidence  to  the 

that  they  were  in  accord  with  their  own  practical  experience. 

]  >rices  of  coal  and  iron,  though  fluctuating,  showed  a  steadily 

:vssivr  increase  in  late  years;  labour  was  gradually  becoming 

•T,  the  shortening  of  hours  increased  expenses  in  many  indirect 

ways,  expensive  appliances  were  adopted  to  increase  the  safety  of 

pass*  nd  under  every  head  of  service  constant  improvements 

were  required  by  the  public  and  afforded  by  the  companies. 

In   dealing   with   the   statistical   tables,  the   applicants  were  Applicants* 
willing  to  accept  them  as  being  accurate  in  themselves,  but  they  °  Jec 
objected  to  the  conclusions  deduced  from  them,  and  to  the  mode 
of  apportionment  between  the  different  classes  of  traffic. 

Apart  from  questions  of  legal  argument,  their  objections  were 

resolvable  into  four  main  heads.     1.  The  years  selected  did  not 

afford  a  reasonable  standard  of  comparison.     2.  All   arguments 

deduced  from  apposition  of  ratios  were  misleading.     3.  A  more 

accurate   apportionment   would   attribute  a  greater  fpart   of  the 

ased  expenditure  in  the  first  place  to  passenger  traffic,  and 

in  the   next   place   to  minerals.     4.  Such   traffic   as  that  which 

-ubject  of  complaint  was  conducted  in  precisely  the 

same  manner  as  formerly,  and  was  unaffected,  other  than  to  an 

•preciable  degree,  by  the  increases  of  cost  referred  to. 

applicants'  statistics  were  put  in  evidence  by  a  member 
'        <»n  House  Association,  who  explained  them  at  length, 
;  those  put  forward  by  the  railway  companies. 
•us  of  the  applicants  were  as  follows. 


1.  SELECTION  OF  YKAK. 

The  applicants  first  d«  nic«l  the  fact  that  the  rates  in  question  s«  Un-iion  of 
to  operation  about  the  year  1872.     The  London  andgJJ^^ 

ty  undertook  to  supply  the  precise  year  in  increM*d  in 
h  each   of  th<-    srh,.(lul<'d   rates  was  quoted,  and  from  the 
,  the  statement  set  out   in  X<>.  501  --f  the  Digest 
-ies  was  prepared  and  put  nee. 

7  rates,  and  so  far  from  showing 

greater  part  were  fixed  and  put  into  operation  in  1872, 
rs  that  333  of  the  alterations  were  made  between  the 
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years  1873  and  1892,  74  being  made  in  the  years  1887-9,  when 
expenditure  generally  was  below  the  average.  The  remaining  194 
were  put  into  operation  at  some  date,  not  traceable,  between  1873 
and  the  opening  of  the  lines  of  railway. 

The  applicants'  comments  on  this  are  to  the  effect  that  the 
table  in  itself  shows  that  no  increase  of  rate  was  due  in  1893. 
Suggestion  of        The  expression  "  about  1872  "  would  more  correctly  mean  the 
year  1875.       quinquennium  1873-7,  and  if   for  the  accountants'  sake  a  single 
year  should  be  taken,  it  should  be  1875.     The  Midland  Company 
were  asked  to  supply  figures  for  that  year,  which  it  was  assumed 
would  be  representative.     The  results,  as  quoted  above,  show  not 
only  no  increase  of  ratio,  but  a  substantial  decrease,  56*69  in  1892, 
as  compared  with  57'98  in  1875. 

Normantoii  It  is  a  misnomer  to  speak  of  the  "fixing"  of  rates  at  that 

18/i<  period.  They  were  in  the  process  of  evolution,  consolidation,  or 
codification  from  the  great  amalgamating  companies'  incongruous 
powers.  Returns  published  by  the  Board  of  Trade  show,  exempli 
gratia,  that  the  powers  of  the  Midland  Company  were  to  be 
deduced  from  the  provisions  of  their  90  inconsistent  Special  Acts. 
The  gradual  process  of  levelling  up  the  companies'  varying  powers 
culminated  in  the  Norman  ton  scale  of  1874.  Eates  based  on  this 
scale  were  substantially  in  operation  in  1892.  Even  if  they  were 
quoted  earlier,  they  would  be  gradually  made  to  conform  to  this 
scale.  The  amount  of  the  pre-existing  rate  is  not  stated.  The 
greater  part  of  the  rates  were  certainly  not  quoted  for  the  first 
time  in  1872,  and  so  far  as  those  quoted  were  alterations,  they  did 
not  represent  decreases,  but  increases  of  rate,  roughly  estimated 
to  have  been  about  10  per  cent. 

increase  of  If  increases  were  made  in  1872,  they  were  then  obviously 

rate.  in  *nt  C1'  unreasonable.      The  increase  in  rate,  whenever  made,  is  far  more 
increase  of      than  sufficient  to  cover  the  altered  "  ratio  "  complained  of.     Even 


expenditure.  tnoug]1  tne  fact  had  reaiiy  been  that  the  rates  in  question  were  put 
into  operation  for  the  first  time  in  the  year  1872,  the  applicants 
denied  that  it  would  be  reasonable  to  adopt  the  low  ratio  ot 
expenditure  of  that  year  as  affording  a  standard  of  comparison. 
They  compiled  a  table  of  general  ratio  of  expenditure  for  21  years, 
as  published  by  the  Board  of  Trade  in  their  annual  returns  of 
railway  receipts  and  expenditure. 
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Year. 

London  and 
North  Western 
Railway. 

Great  Western 
Railway. 

Midland  Railway. 

Railways  of 
United  Kingdom. 

47 

47 

47 

49 

52 

49 

51 

53 

55 

52 

54 

55 

52 

53 

54 

55 

53 

54 

54 

54 

53 

53 

54 

53 

52 

52 

53 

52 

50 

51 

52 

50 

50 

51 

51 

51 

50 

52 

52 

51 

50 

52 

52 

51 

50 

52 

53 

52 

50 

53 

53 

51 

49 

52 

53 

1886 

51 

49 

53 

52 

52 

49 

52 

52 

52 

49 

52 

52 

52 

50 

52 

52 

1  !^(  ( 

52 

:>! 

55 

53 

55 

55 

54 

56 

56 

K:\ti 

expenditure — 
'JO  years. 


!i  this  the   applicants'  witness   alleged   that   increase  of 
:iditure  sufficient  to  justify  an  increase  of  rate,  occurred,  if  at 
.ioru   than  L'O  years  ago,  and  before  three-fifths  of  the  rates 
were  quoted. 

Moreover,  a  general  increase  of  rate,  intended  to  remain   in 
operation  for  many  years,  should  not  be  based  upon  the  special  '"V^1"/ 
Distances  of  any  one  particular  year.     Comparisons  instituted  )!. 

.  and   taking  into  consideration   the  traffic  as  a 
whol  1   into  groups  of  periods  would  show  that  ex- 

.  .  r  iM-d  rather  than  increased  during  20  years, 
it  was  subject  to  fluctuations,  that  tin-  diflnvnce  between  the 
mes  was  not  very  great,  and  tlm:  'Terence  between  the 

average  of  any  quinquennial  period  and  the  average  of  tho  wh 
scarcely  exceeded  1  per  cent. 


356 


Deductions 
from  tables 
inconsistent. 


Comparative 
cost  of  work- 
ing affected 
by  alteration 
of  rate. 


Comparisons 
made  with 
abnormal 
years. 
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AVERAGE   OF  QUINQUENNIAL  PERIODS — 20  YEARS. 


Year. 

London  and 
North  Western 
Railway. 

Great  Western 
Railway. 

Midland 
Railway. 

Railways  of 
United 
Kingdom. 

1873-1877 

1878-1882 
1883-1887 
1888-1892 

54-20 
51-40 
51-40 
53-80 

51-80 
50-40 
49-40 
51-60 

53-00 
51-60 
52-40 
53-60 

54-00 
52-00 
52-60 
53-80 

Average    .  .  . 

52-70 

50-80 

52-65 

53-10 

If  the  process  of  reasoning  is  good  upon  which  the  Court  is 
asked  to  decide  that  an  all-round  increase  of  rate  is  justified, 
namely,  that  an  increase  of  5  per  cent,  in  the  ratio  of  expenditure 
to  receipts  proves  that  the  cost  of  labour  and  materials  has  also 
increased  to  the  extent  of  5  per  cent.,  then  it  would  appear  that 
the  Great  Western  Company  pays  less  under  these  heads  than 
either  the  Midland  or  the  North  Western  Company  by  some 
4  per  cent.  If  the  Great  Western  Company  do  not,  in  fact,  pay 
£50  16s.  for  the  same  materials  and  labour  which  cost  the  North 
Western  Company  £52  14s.,  the  explanation  to  be  given  as 
accounting  for  increased  cost  must  be  sought  elsewhere.  Without 
more  information  than  the  175  pages  of  statistics  supply  upon  this 
point,  the  applicants  submitted  that  the  real  explanation  was  that 
the  Great  Western  Company,  less  exposed  than  others  to  the 
fierce  stress  of  competition,  were  enabled  to  maintain  higher  rates 
throughout  a  large  part  of  their  system. 

And  so  with  the  comparative  working  cost  of  railways  as  a 
whole,  slight  fluctuations  of  percentage  from  year  to  year  would 
depend  upon  fluctuations  in  price  of  coal  or  iron,  but  a  gradual 
increase  of  the  percentage  over  20  years  is  more  probably  due  to 
the  increase  in  volume  of  bulky  and  less  remunerative  traffic. 

If  the  fixing  of  rates  in  1872  was  not  the  reason  for  making 
the  comparison  with  that  year,  it  is  manifest  that  the  reason  for 
going  back  to  it  was  that  it  is  the  year  of  most  abnormally  low 
expenditure  during  a  period  of  21  years.  This  view  is  con- 
firmed by  the  fact  that,  for  no  alleged  reason  at  all,  the  details 
of  the  year  1880  are  also  submitted  for  the  guidance  of  the  Court, 
and  that  year  out  of  21  ranks  next  to  1872  as  a  year  of 
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rmally  low  expenditure.     For  a  continuous  period  of  20  years 

it  is  the  most  exceptional  of  all     Looking  at  a  period  of  20  years, 

the   ratio   of   expenditure    of  the   Midland    Company    fluctuated 

.-en  ."1  and  55.     The  mean  is  53,  and  the  applicants  rnain- 

••1  that  a  comparison  with  a  year  which  showed  that  percentage 

would  be  obviously  the  one  which  ought  to  be  taken. 

The  comparison  was  made  accordingly  with  the  year  1875,  and  Comparison 

1  a  decrease  in  "goods"  cost  of  1*30  per  cent.,  and  upon  w 

it  was   contended   that   nothing   remained    of  the   railway 

company's  case.     If  any  reliance  at  all  is  to  be  put  upon  ratios 

as  exhibiting  variations  in  cost,  a  study  of  the  Midland  Company's 

res  of  1875  and  1892  discloses  the  astonishing  phenomenon 

that  while  the  labour  and  materials  necessary  for  the  conduct  of 

trie  have  decreased  in  value  in  the  proportion  of  57*98 

to  56*69,  representing  a  depreciation  of  value  of,  say,  2J  per  cent., 

the  labour  and  materials  necessary  for  the  conduct  of  the  mineral 

traffic  have  increased  in  the  proportion  of  44'30  to  48'58,  represent- 

an  appreciation  of  value  of  close  upon  10  per  cent.     And, 

:i,  the  applicants  maintained  that  figures  capable  of  leading  to 

such  com -lu-q. -us  proved  nothing  at  all  upon  the  point  at  issue, 

and   that    the    companies    had   produced  but   a   minus  quantity 

_r  the  burden  of  proof  which  lay  upon  them. 

The  new  >« -ale  «.f  maximum  powers  granted  to  the  companies  Lepi«lat 
in    isiM-L'  was   based   upon  the  assumption   that   then   existing 
rates  were  at  that  time  reasonable. 

See  Board   of   Trade   KVport,  Vol.  II.  p.  123.     "Under  those 
BS,   we   think    that    the    Lc-Nlature   contemplated  a 
•in   the  existing  maxima,  and   the   fixing  of  a 
rat'-s   having   an    und«>ul'tfdly   closer  relation    to   tin- 
rates  whifh  the  companies  actually  charge  than  those  which  they 

I  to  demand. 

:lway  companies  have  built   up  a  traffic  remunerative 

'.•mselves  at  rates,  gem-rally  -pcakimj.  much  lower  than  those 

i  1'V  Parliament,  and  c<mse<|iieiit  ly  we  believe 

>le  to  make  a  reduction  in  their  present  powers, 

tea  based  to  a  great  extent  on  :  rates,  but  with 

isonable  margin  •  tor  possible  changes  oi  i  stances 

ost  of  or  the  returns  from  the  carriage  of 

ay." 

:ter  very 

icta  as  laid  before  us,  taken  as  our 

s 
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Normanton 


minals. 


Increase  of 


grievance  to 
be  remedied. 


chief  guide  the  ordinary  scale  rates  adopted  in  the  Normanton 
scale." 

See  also  report  of  Mr.  Shaw  Lefevre's  Committee,  Vol.  II.  p.  115. 
"  Your  Committee  are  of  opinion  that  the  margin  between  the  old 
actual  rates  and  the  present  Parliamentary  maxima  was  not  given 
by  Parliament  in  order  that  immediate  advantage  should  be  taken 
of  it,  or  that  the  policy  of  recoupment  should  be  carried  out.  It 
appears  to  have  been  intended  to  meet  certain  contingencies,  such 
as  a  rise  in  prices  and  wages,  which  certainly  had  not  occurred 
when  the  companies  determined  on  and  carried  out  their  policy 
of  recoupment.  Your  Committee  consider  it  reasonable  that 
traders  should  be  able  to  rely  on  some  remedy  against  the  misuse 
of  powers  by  the  companies  other  than  the  pressure  which  can 
be  exercised  by  public  opinion,  or  by  the  action  of  the  Board  of 
Trade  through  the  Conciliation  Clause  of  the  Act  of  1888." 

"  In  the  opinion  of  your  Committee  the  raising  of  established 
rates  for  the  conveyance  of  goods,  especially  in  times  of  depression, 
is  a  most  serious  matter,  as  affecting  the  conditions  of  trade  in 
a  district.  Piailway  rates  should  not  be  considered  as  exempt 
from  the  ordinary  fluctuations  in  the  trade  of  the  country,  or 
railway  companies  as  being  justified  in  raising  their  rates  at  any 
time  in  order  to  maintain  their  dividends  at  the  expense  of 
other  traders." 

Many  of  the  rates  of  the  Normanton  scale  could  only  be 
^118^6^  bv  tte  addition  of  station  terminal  charges;  that  disputed 
point  was  given  in  favour  of  the  companies,  and  when  existing 
rates  so  compounded  were  allowed  to  form  the  groundwork  of  the 
revised  scale  it  was  unreasonable  for  the  companies  to  act  in 
1893  on  the  assumption  that  they  were  then  inequitable,  and  had 
been  so  in  1875,  and  from  thence  onwards. 

The  same  Parliamentary  Eeport  also  shows  that  the  general! 
increase  of  5  per  cent,  in  the  rates  was  the  very  grievance  which 
the  Act  of  Parliament  was  passed  in  order  to  remedy.  (Vol.  II. 
^  m  ^  "Your  Committee,  however,  do  not  think  that  this  is 
the  measure  of  the  error  which  the  companies  committed.  They 
are  of  opinion  that  it  was  not  the  intention  of  Parliament  that 
the  companies  should  raise  their  non-competitive  actual  rates, 
even  by  5  per  cent,  all  round,  for  the  purpose  of  recouping  them- 
selves for  the  reductions  of  other  rates  which  Parliament  has. 
pronounced  to  be  unjust  and  unreasonable." 
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2.    IiATIOS   OF   ExPKNItllTKi:. 

In  his  comments  on  the  previous  tables  the  applicants'  witness  Theory  of 
had  pointed  out  that  ratios  of  expenditure  were  not  to  be  relied  on  "  V'1'1*"  is 

fallm 

he  purpose  of  showing  increase  of  cost  of  service.     A  table  of 

73S  put  in   to   aid  the  witness's  explanation  of  the 

It  of  acting   upon  the   proposed   method   of  keeping  ratios 

;ant  by  increasing  rates  as  and  when  the  ratio  of  expenditure 

is  increasing. 

!e  on  page  414  of  Vol.  III.  commences  with  the  assump-  Adjustment 
that  a  railway  rate  is  fixed  which  provides  for  £50  out  of  the  «lmt 

»  '  <  rtMN '.- 

spended  in  working,  and  for  the  remaining  £50  to  be  "ratio." 

oinpany's  remuneration  for  the  construction  of  their  railway. 

;ming   that   later   on   the   increased   cost   of  labour  and 

-  increases  the  expenditure  to   £55,  then  £45    only  is 

for    revenue,  and  the  ratio  of  expenditure   to  receipts 

has  increased  from  oO  to  55.     The  remedy  claimed  to  be  due  is 

.'•"•  on  to  the  receipts,  when  the  net  revenue  will  amount 

.'"•0  as  in  the  first  instance.     But  if  this  result  is  achieved,  the 

iditure  is  no  longer  50  as  formerly,  but  has  gone  up 

_'38,  and  then,  although  the  trader  has  already  paid  the  whole 

£5  «:  '3d  cost  by  the  addition  to  his  rates,  and  the  company 

in  with  precisely  the  same  profit  on  the  same  transaction  as 

•?rly,  yet  the  doctrine  of  constant  ratio  is  put  forward   to 

Court  that  justice  is  not  done  as  between  th>'  railway 

trader,  until   the  trader  lias  been   made  to  pay  £2  Is.  7</. 

more.     But  even  should  the  Tribunal,  with  competent  jurisdiction. 

8  increase  of  £2  7s.  7d.,  the  matter  is  not  at  rest;  the 

'ill    over  50,  and   tin-  company  can  cmm;  again    next  year 

that  they  arc.   insufficiently  remunerated,  and    pi- 

by  setting  out   the  fact   that,   their  ratio  of 
:11  increasing.     This  ar-ument  can  he  continued 
ride  to  pay  £110  for  the  ftervioe  which  cost 
£100  formerly,  and  the  company  derive  a  net  revenue  of  t 
wliich   they  originally  c  1    upon  as  > 

the  simple  case  o:  rease  of  5  percent,  looked  at 

lly. 

next  table  deals  Mtfan  mow  mthenmnnc 

\vould  be  expected  to  occur  in  actual  pm 
illustration   given   in   this  table  is   borrowed  from  the 
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illustration     Midland  Company's  comparison  of  mineral  traffic  in  1880  and 
from  mineral  1392,  taking  round  figures  for  convenience  of  calculation. 

traffic  of  the  ,      .        ... 

Midland  Following  the  arguments  of  the  previous  table,  it  will  be  seen 

that  what  the  Midland  Company  set  before  the  Court  as  reasonable 
to  themselves  is  the  position  of  affairs  in  1880,  when  mineral 
receipts  of  £2,000,000  yield  a  net  profit  of  £1,200,000,  the  expendi- 
ture amounting  to  40  per  cent.     They  call  upon  the  Court  to  assist 
them  in  maintaining  an  inviolable  ratio  of  40  per  cent.,  and  for  this 
purpose  to  sanction  a  charge  upon  coal-owners  of  £500,000  more 
than  formerly,  and  thus  to  obtain  a  net  revenue  of  £1,500,000 
instead  of  the  £1,200,000  which  by  the  hypothesis  itself  is  all  that 
Whole  adjust-  is  reasonably  due  to  them.     If  such  a  result  is  possible  of  achieve- 
"rati^'OTi6     men^  ^  cannot   be  obtained  by  increasing  the  competitive  coal 
non-competi-   rates,  the  whole  addition  must  be  borne  by  non-competitive  traffic. 
c'      Hence,  the  competitive  rates  remaining  as  before,  the  ratio  of  expense 
becomes  50  per  cent.,  and  the  company's  profit  on  this  part  of  the 
business  is  reduced  from  £600,000  to  £500,000.     But  £500,000 
must  be  added  to  the  non-competitive  rates  in  order   that  the 
expenditure  should  not,  amount  to  more  than  40  per   cent,  of 
the  total,  and  the  profit  of  the  company  on  this  part  of  their 
business  will  be  increased  by  £400,000,  namely  from  £600,000  to 
£1,000,000.     Until  this  is  done  in  actual  practice  their  argument 
would  enable  the  company  to  come  to  the  Court  year  by  year  and, 
pointing  out  that   their  ratio  of  40  per  cent,  is  not  maintained, 
allege  that  10  per  cent,  or  what  not,  of  increase  is  due  to  be  placed 
upon  any  rate  which  they  may  select  for  bearing  the  burden  of  it. 
Result  of  The  applicants  submit  that  the  traffic  of  1890  was  that  which 

of?88oirt!°  the  rates  of  1891~92  were  intended  to  maintain,  and  that  the 
traffic  of  1890.  whole  discussion,  both  at  the  Board  of  Trade  and  in  Parliament, 
assumed  this  as  its  basis.  The  theory  of  the  constancy  of  ratio 
as  applied  to  this  traffic  would  show  that  if  the  ratios  of  1880  are 
to  be  maintained  in  1890,  the  passenger  fares  must  be  reduced  by 
£56,432,  but  the  goods  traffic  for  the  year  is  less  by  £229,777 
than  the  amount  which  is  assumed  to  be  reasonable,  and  the 
mineral  traffic  in  like  manner  must  be  increased  by  £594,576. 
Stated  in  other  terms,  the  Midland  Company's  receipts  from 
passenger  traffic  in  1890  were  £2,600,000,  the  receipts  from 
minerals  were  some  £32,000  more.  The  profits  on  passenger 
traffic,  as  shown  by  the  Midland  Company's  tables,  are  £1,057,117, 
but  they  say,  by  their  tables,  that  this  is  £56,432  too  much ;  the 
profit  shown  on  minerals  is  £1,373,619,  but  the  Court  is  required 
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to  assume  as  an  irrebuttable  proposition  of  law,  that  £594,576 
must  be  added  to  this,  and  the  profit  must  become  £1,968,195 
before  a  coal-merchant  or  coal-owner  is  entitled  to  complain  of  the 
ise  of  any  mineral  rate  whatever. 

•d    once    again,   the    company's    arithmetical    argument 

amounts  to  this,  that  they  have  incurred  an  expense  of  £1,300,000 

rrying  the  minerals  :  this  ought  to  bring  in  a  gross  revenue  of 

J  >0,000;  it  only  yields  £2,600,000  and  consequently  £600,000 

more  is  due  to  be  charged  on  mineral  traffic  before  the  Court  can 

entertain  the  suggestion  that  any  increase  of  mineral  rates  can  be 

isonable. 

The  applicants  declined  to  deal  with  the  figures  of  1898.  These 
Id,  of  course,  carry  the  argument  based  upon  permanence  of 
•  to  a  higher  region  of  unreason. 

The  next  table  put  in  made  similar  comparisons  as  regards  the 
goods  and  mineral  traffic  (lumped  together)  of  the  London  and 
.  Western  Railway  Company. 

The   essential  figures   extracted  from  the  London  and  North  I:  i 

,  ,  i    I .  A  N .  \\ .  1  i 

Western  tables  show —  fa 

1872. 

Gross  receipts       £4,661,823 

•nses £2,159,292 

Net  revenue         £2,502,531 

1892. 

Gross  receipts      £6,721,393 

•  •nses I':;/,!',:,:!  1 

Net  revenue         L':>.,n:.:>»,682 

miles  open   h:«\  from    1539  to   1888,  22*68 

increase  of  net  revenue  is  22'02  per  < 
North  Western  Company  suggest  that   tin-  receipts  ft 
goods  and  u.  are  duo  to  be  increased  until  the  ratio  of 

expt  ;d  to  46'31  per  cent  ,  \\lim  tin-  Qd  rera 

14    be    increased    from    £3,000,000    to   £4,200,000.      Ui 
p-sult  has  been  obtained  any  increase  of  rate  is  ipso  facto 
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Increase  of 
cost  attribu- 
table to 
passengers. 


Development 
of  traffic. 


Sir  George 
Findlay  attri- 
butes ex- 
penses to 
passengers. 


3.  APPORTIONMENT  OF  EXPENSES. 

Even  assuming  that  conclusive  deductions  might  be  drawn 
from  a  comparison  of  ratios,  and  that  the  years  selected  might  be 
taken  as  a  guide  to  the  Court  in  the  consideration  of  increased 
cost,  the  applicants  still  contended  that  the  expenditure  was 
incorrectly  apportioned  as  between  goods  and  passenger  traffic. 
The  proper  conclusion  to  be  drawn  from  the  facts  stated  in  the 
tables  would  be  that  all  the  incidents  of  Class  1  traffic — oil,  tallow, 
and  the  like — remained  substantially  as  before,  but  that  increase 
of  cost  was  attributable  in  a  great  measure  to  the  increase  of 
accommodation,  including  increase  of  safety,  bestowed  upon  the 
passenger  traffic ;  that  increase  of  service,  of  which  increased 
shunting  would  bulk  very  largely,  would  be  attributable  to  the 
great  increase  in  volume  of  the  mineral  traffic ;  and  that  increase 
of  ratio  in  the  goods  traffic  would  arise  from  the  increase  in 
volume  of  the  more  bulky  traffic  of  Class  C,  such  as  grain. 

Space  does  not  permit  of  setting  out  the  whole  case  as  made  by 
the  applicants  under  these  heads,  but  as  this  case  has  been  selected 
as  being  of  the  nature  of  a  precedent  for  others  that  may  follow,  it 
is  considered  desirable  to  indicate  the  main  features  of  it.  In  so 
doing  it  cannot  be  too  distinctly  pointed  out  that  the  views  ex- 
pressed are  intended  to  be  merely  the  ex  parte  contentions  of  the 
applicants,  to  which  the  railway  companies,  taken  somewhat  by 
surprise,  have  had  as  yet  no  real  opportunity  for  making  any 
effective  reply. 

For  the  convenience  of  comparison  and  comment,  the  appli- 
cants prepared  statements  showing  the  development  of  traffic 
between  1872  and  1892,  and  the  manner  in  which  the  increase  of 
expenditure  had  been  allocated  in  the  managers'  tables.  Those  for 
the  L.  and  KW.R.  are  given  in  the  Digest  at  p.  424. 

Speaking  generally,  the  applicants  say  that  it  is  a  matter  of 
common  knowledge  that  a  very  great  increase  of  accommodation 
has  been  provided  for  the  improvement  of  the  passenger  traffic  during 
the  past  twenty  years,  and  they  desired  to  refer  to  the  published 
statements  of  the  late  North  Western  manager  on  this  point. 

Sir  George  Findlay,  in  his  treatise  on  "The  Working  and 
Management  of  an  English  Bailway,"  expresses  views  which  could 
not  be  quoted  as  matters  of  evidence  to  the  Court,  but  were  partly 
put  as  questions  in  cross-examination  to  the  defts.'  witnesses,  and 
partly  given  in  evidence  on  behalf  of  the  applicants. 
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The  passages  in  Sir  George  Findlay's  book  which  the  witness 
referred  to  are  as  follows  : — 

1  hiring  the  past  15  years  other  causes  have  been  at  work   in 
the  direction  of  increasing  the  cost  of  the  service  and  reducing  the 
fits  from  the  conveyance  of  passengers.     In  the  first  place,  a 
-e  in  speed  (instances  quoted).     "  These  exceptionally 
high  rates  of  speed  add  to  the  cost  of  working  in  more  ways  than 
:  in  fact  they  have  a  tendency  to  increase  almost  every  item 
••xpenditure.     In   the  first  place,  there  is  a  greater  wear  and 
of  the  engines  and  vehicles,  and  more  frequent  repairs  and 
i cements  become  necessary.     Secondly,  the  engines  must  be 
wnrki-d  at  much  higher  pressure,  and  be  of  greater  capacity,  and 
tin'  increased  consumption  of  fuel  is  a  very  serious  item."     Then, 
in,  to  permit  of  heavy  trains  being  run  at  such  high  rates  of 
'1  the  permanent  way  must  be  proportionately  strengthened, 
and  becomes  more  expensive  to  maintain  in  the  perfect  condition 
which  is  essential.     It  is  also  in  a  great  measure  the  high  rate 
1    at  which  the  trains  have  to  be  run  that  necessitates 
the   elaborate  and   complicated   system   of  signalling  and   inter- 
ing. 

in,  there   has   been  a  very  striking  increase   in   the   size 

and  wci-ht  c»f  the  carriages,  arising  from  the  popular  demand  for 

impm\vd  accommodation,  and  the  extent  to  which  that  demand 

has  been  nu-t.     The  third-class  carriage  of  1872  weighed  10  tons, 

<0  passengers;  the  third-class  carriage  of  1889  seats  7<>. 

L8  tons.     So  the  composite  carriage  of  1872  seated  36 

J i'-<l  10  tons  8  cwt.     The  lavatory  carriages  of  1892  seat 

PS  an<l  weigh  nearly  double.     'Hie  writer   points  out 

•  litli'-ulr.  i    1'V    railway   statisticians    in    allocating 

nses  to  different  classes  of  traffic.     As   ivgar.U   passengers, 

.vouM  distribute  it  according  to  seat  space,  and  he  gives  the 

g    table  as  to  the  comparative  expenses   of   passenger 


9205 


VI,, mm. 

i  »  r  <  <  lit  . 


•17 -on 
795 


'iv'ront. 


5155 


Ifrtf 


1  '<  i 


N,..    ,,.'.. 
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"  It  may  well  be  doubted  whether,  under  present  circumstances, 
upon  first-class  passengers  carried  long  distances  by  express  trains, 
say  between  London  and  Scotland,  there  is  any  profit  at  all." 

"  There  seems  to  be  no  reason  to  doubt  that  the  state  of  things 
thus  described,  so  unfavourable  from  the  railway  shareholder's 
point  of  view,  has  been  brought  about  chiefly  by  reason  of  the 
lengths  to  which  the  companies  have  gradually  proceeded,  under 
the  pressure  of  competition,  in  making  concessions  without  adequate 
remuneration  for  the  privileges  bestowed." 

"In  the  end  it  seems  probable  that  the  companies,  if  they 
are  wise,  will  achieve  this  object  by  some  kind  of  combination 
amongst  themselves,  by  which  excessive  competition  may  be 
obviated,  and  two  or  more  companies  carrying  between  common 
points  may  be  enabled  to  reduce  their  train  mileage,  to  curtail  the 
running  of  unprofitable  trains,  and  a  great  deal  of  unnecessary 
expenditure." 

These  being  the  impartial  views  of  one  of  the  most  experienced 
railway  authorities  of  the  day,  and  being,  moreover,  in  accordance 
with  the  knowledge  of  every  trader  and  traveller,  the  applicants 
submitted  that  the  inaccuracy  and  bias  of  the  railway  methods 
were  shown  by  the  results  arrived  at  by  the  companies'  tables.  As 
regards  receipts,  those  from  passengers  increase  41  per  cent.  ; 
those  from  goods,  38  per  cent.  As  regards  work  done,  passengers 
increase  70  per  cent.  ;  the  tonnage  of  goods  and  minerals,  64  per 
cent.  As  regards  train-miles,  64  per  cent,  more  are  run  for 
passengers  and  40  per  cent,  more  for  goods  and  minerals.  Con- 
sidering these  facts  in  the  light  of  the  lavish  expenditure  on 
passengers  owing  to  the  competition  so  strongly  complained  of 
by  Sir  George  Findlay,  it  is  not  difficult  to  form  some  rough 
estimate  of  the  apportionment  of  the  £2,680,000  of  increase  of 
expenditure  in  1892  over  1872. 
Allocation  in  If  the  cost  of  other  increased  accommodation  may  be  taken  to 


tram°mileat0e  ^°^ow  ^n  tne  proportion  of  the  increase  of  accommodation  of  the 
train  service,  then  a  crude  division  of  the  increased  expenses  would 
be  in  the  proportion  of  64  for  passengers  and  40  for  goods  and 
minerals,  say,  as  3  to  2,  viz.  £1,608,000  for  passengers,  and 
£1,072,000  for  goods  and  minerals.  A  detailed  examination 
might  perhaps  modify  the  difference  between  the  two,  but  when 
the  figures  work  out  to  the  exact  opposite,  and  profess  to  prove 
that  60  per  cent,  increase  in  the  passenger-  train  service  costs 
£1,280,000  only,  whilst  40  per  cent,  increase  of  goods  and  mineral 
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service  costs  £1,500,000,  then  the  applicants  appeal  to  the  ordinary 
knowledge  of  railway  tratHc,  and  they  ask  the  Court  altogether  to 
reject  the  conclusions  deduced,  on  the  ground  that  they  produce 
results  which  are  manifestly  erroneous. 

The  applicants'  statistical  witness  in  taking  general  objection 
ie  companies'  calculations,  pointed  out  what   he  took   to  be 
their  fallacy  under  every  separate  head  of  computation. 


As  regards  the  cost  of  the  maintenance  of  the  permanent  way  Maintenance. 
and  stations,  the  method  of  allocation  purports  to  be  train  mileage  ; 
if  it  were  the  witness  would  admit   it   as   the  most   reasonable 
criterion    practically    available,   although    he    thinks    (following 

•orge  Findlay)  — 

(a)  The  high  speed  of   the  heavy   passenger  engines  is   re-  Cost  incurred 
sponsible   for  the  greatest   amount   of  damage   to   the  "ri':l> 
permanent  way. 

(6)  The  perfection  of  up-keep  is  maintained  for  the  smooth 

running  of  passengers.     See   Winsford,  401,  where  tl  it- 

companies  set  up  the  extra  cost  of  maintenance  neces- 

v  for  running  passenger  traffic  as  one  of  the  reasons 

for  refusing  a  passenger  service. 

(c)  The  repairs  of  signals  and  works  were  mainly  incurred  to 
provide  increased  safety  for  passengers. 

in  mileage  to  be  taken  is  the  real  train  mileage,  Train  mileage 
bat  formally  re-turn.'.!  t«.  tin*  I'.nard  of  Trade  as  such,  and  not  JjjJiS^, 
the  imaginary  figure  of  the  company's  estimates,  where  shunting  ing. 
operatioi.  '•omput*-.!"   to  add  lf>   millions  of  miles  to  tin- 

illions  of  goods'-train  milraur«',  brin-jin^  it  up  to  '.\^  millions 
to  compare*  with  passengers  26  millions,  when  the  real 
'•s,  as  given  in  the  t.i  •  '2'2  million  miles  for  passengers, 

and  21  million  miles  for  goods.  Shunting  might  affect  the  cost 
of  stations  and  >idings,  but  the  cost  of  maintenance  of  these  is 
comparai  ificant,  and  at  most  would  not  a  fiord  a  set-off 

against  the  points  already  m  i.     Roughly,  the  division  in 

2  and  21  would  give  £549,000  to  goods  and  minerals 
instead  of  £055,000,  as  appropriated  to  them. 

Locomotive  Expenses. 

As  regards  the  locomotive  expenses,  the  witness  maintained  Looonnti™ 
mileage  figures  quoted  confuted  themselves,  and  that  it  oxpctl 
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was  manifest  that  they  must  be  wrong  when  they  showed  that 
a  ton  of  tallow  consigned  to  a  station  twenty-one  miles  from 
Manchester  required  a  train-service  of  thirty-six  miles  to  convey 
it  to  its  destination.  As  regards  shunting,  the  witness  declined 
to  admit  that  the  traffic  of  classes  1-5  required  a  single  mile 
more  of  shunting  than  it  did  in  1872.  If  it  were  so,  direct 
evidence  should  have  been  given  to  show  how  and  why  it 
was  so. 

It  might  be  that  coal-merchants'  coal-traffic  congested  the 
stations,  as  was  alleged  by  the  companies  as  a  reason  for  putting 
on  a  charge  of  Qd.  per  truck  per  day  on  this  traffic.  So  far  as  the 
shunting  itself  was  a  reality,  it  would  mean  that  the  companies 
were  endeavouring  to  carry  on  40  per  cent,  increase  of  goods 
traffic  without  providing  40  per  cent,  of  increased  accommo- 
dation. The  same  station  which  produced  £100  in  revenue  must 
now  provide  £140,  but  if  the  cost  of  working  became  some- 
what greater  owing  to  congestion  of  traffic,  that,  in  witness's 
opinion,  would  not  be  a  reason  for  increasing  the  charge  per  ton 
for  its  user. 

Carriage  and  Waggon  Repairs. 

Carriage  and        The  case  of  the  carriage  and  waggon  repairs  supplies  the  only 
waggon          instance  where  the  expenses  of  a  department  are  kept  distinct  by 
the  railway  companies  themselves  as  between  passengers  and  goods 
for  their  own  purposes.      The  witness  claimed  it  as  a  strong  con- 
firmation of  his  views  that  the  solitary  case  of  apportionment, 
which  was   not  estimate,  showed  £214,230   increase   of  cost  to 
Actual  figures  passengers   with  £29,045  decrease  to   goods.      If,  in   default  of 
res°uTts°totrary  actual   figures,  the  company  had  adopted   the  same  principle  of 
estimates.       apportionment    as   with   maintenance   and   with   the    locomotive 
expenses,  they  would  have  allotted  £130,000  more  to  the  goods 
.traffic,  and  brought  the  passenger  increase  down  to  £85,000. 

There  is  one  other  actual  figure  only  bearing  on  apportionment ; 
this  is  train  mileage,  and  this  also  is  in  favour  of  goods  traffic  as 
against  passengers,  for  passenger  train  mileage  has  increased  by 
31  per  cent,  while  goods  train  mileage  has  increased  by  25  per  cent, 
only.  Under  this  head  it  may  be  of  interest  and  instruction 
to  note  the  extreme  difference  between  the  deductions  which  may 
be  drawn  from  the  study  of  the  same  figures.  The  Midland 
Company's  tables  showed  waggon-repairs,  1880,  £148,272 ;  1892, 
£236,460.  On  examination  of  the  figures  it  appears  that  this 
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enormous  increase  of  cost  arises  as  a  consequence  of  the  purchase 


e  Midland  Company  of  some  60,000  mineral  waggons  from  the  chased- 
-owners.      Two  pa-es  of  figures  show  the  result  of  this  trans- 
action to  be  that  the  supply  of  waggons  for  goods  traffic  costs  so  much 
more  than  formerly  that  the  general  ratio  of  expense  has  increased 

cent,  on  that  item  alone.    The  applicants  refuse  to  follow  Applicants* 
ti-ures.     The  traffic  in  1880  was  9&  million  tons;  in  1892,  calculations. 
million  tons,  an  increase,  in  round  numbers,  of  33.  \  per  cent. 
In  this  proportion  the  trucks  required  in  1892  would  increase 
i  30,000  to  40,000,  and  40,000  trucks,  at  the  average  cost  of  £4, 
as  shown  on  the  Midland  Kail  way  tables,  would  give  £160,000, 
.     ''-,000,  as  estimated   by  the  Midland  Eailway  Company. 
calculation  would  give  3d.  per  ton  as   the  cost  of  waggon 
which  coincides  to  a  fraction  with  that  of  the  London  and 
th  Western  Company  for  the  same  year,  and  has  every  outward 
appearance  of  being  substantially  correct. 


ExpCTiscs. 

.13  treat  the  estimates  of  the  traffic  expenses  as  Traffic  ex- 
:nplete  perversion  of  the  reality,  so   far  as  goods   traffic  is  pcl 

1.     The  receipts,  they  allege,  have  nothing  to  do  with  the 
estion  at  all  ;  but,  if  they  have,  the  increase  of  passenger  tralhe 
cent.,  and  the  increase  of  goods  traffic  is  38  per  cent. 


oven  on  that  assumption,  an  allocation  of  46  to  passengers 
06  to  goods  is,  on   the   face  of  it,  erroneous.     The  witness 
ut  that  porters  arc  but  little  required  for  mineral  tra! 

signalling  cost  is  primarily  for  the  benefit 
,  and  that  these  constitute  the  two  main  heads  of 
••ax-  in  trafli'  us. 

lly  done  would  all'ord    the   true  criterion  for 

•11  of  cost,  but   the   companies  do  not    distribute   their 

•  lenses,  as  it  is  thon  mi^ht  usefully  do,  between 

passengers,  goods,  and    miner,  iN.      h*  living  that   the  amount  of 

ts  has  any   bearing  at  all  upon  the  point  at  issue, 

actual  distinction  in  the  expenses,  the  applicants 

lin^  to  accept  train  -mileage  as  a  basis  for  allocation. 

.-mil.  •.!•_•••   increase  is  in  the  proportion  of  64  passenger 

io  to  40  goods  and    min  and   the  applicants  say 

res  in  the  estimate  of  expense 
cann  e  erroneous. 

was  contended  t  i  onaes  by  Onus  or  } 
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train  mileage,  being  upon  the  face  of  it  as  reasonable  as  the  allo- 
cation in  proportion  to  receipts,  should  be  adopted,  since  the  rail- 
way companies,  having  made  no  attempt  to  give  real  figures  under 
these  heads,  ought  to  submit  to  accept  the  least  favourable  method 
of  "  estimating  "  them  before  they  can  maintain  that  they  have 
discharged  the  "onus  of  proof"  which  the  Act  casts  upon  them. 

Bates  and  Taxes. 

Rates  and  The  London  and  North  Western  Eailway  attribute  nearly 

taxes.  £100,000  of  their  increased  expenditure  to  an  increase  in  the 

sum  paid  upon  their  parochial  assessments. 

The  applicants  claimed  that  the  companies  were  not  entitled 
to  bring  such  an  item  into  account  as  representing  an  increase  in 
the  cost  of  working. 

They  put  the  point  thus :  The  assessment  of  a  railway  is 
based  upon  the  profits  the  company  make  when  working  the  line. 
An  increase  of  assessment  means  an  increase  of  profit ;  per  contra 
an  increase  of  profit  ought  to  mean  an  equivalent  increase  of 
assessment.  A  general  increase  of  profit  cannot  constitute  a 
ground  for  increase  of  the  tonnage  rates. 

Looking  at  the  traffic  of  one  trader  only,  as  a  test  of  the  equity 
of  the  principle:  The  trader  forwards  a  quantity  of  traffic  at  a  given 
rate,  the  company  make  their  profit,  and  out  of  that  they  pay  the 
amount  demanded  for  local  taxation ;  the  trader  then  sends  for- 
ward twice  the  amount  of  traffic,  the  profit  is  doubled,  the  taxation 
is  doubled,  and  then,  by  their  argument,  the  company  come  into 
Court  claiming  that  the  trader  must  pay  an  increased  rate  in  direct 
ratio  to  the  increase  of  profit  which  they  have  made  in  their 
transactions  with  him. 

Steamers. 

Steam  vessels.  The  cost  of  working  steam  vessels  increased  £40,000.  None 
of  the  rates  complained  of  made  use  of  the  company's  steam 
vessels.  The  company's  claim  to  saddle  steam  vessels'  expenses 
on  the  Manchester  local  traffic  was  alleged  to  be  of  a  piece  with 
the  remainder  of  the  company's  contentions. 

Conclusions. 

Conclusions.  Dealing  with  the  figures  of  the  London  and  North  Western 
Eailway  Company,  as  criticized  in  detail,  the  applicants  say  that 
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i    any  part   of  the   company's   calculations   may  be  well 
incled  or  not  as  applied  to  mineral  traffic,  as  regards  the  traffic 
to  5  of  the  classification,  the  increased  expenditure 
ributed  to  goods  traffic  is  over-estimated  roughly  as  follows: — 

maintenance £100,000 

„    locomotion £50,000 

„   traffic £200,000 

...  £100,000 

„   steamers        £50,000 

D0,000 

ihat  in  round  figures  £500,000  of  alleged  increased  expen- 
diture is  either  wrongly  calculated  or  has  nothing  in  common 
with  the  traffic  whose  rates  are  to  be  raised  to  meet  it 

If  the  applicants  have  not  shown  the  entire  fallacy  of  the 

of  "  constant  ratios,"  and  if  the  companies  may  hark 

ity-one  years  to  find  a  favourable  year  for  comparison, 

.   then  they  have  greatly  exaggerated   the  increased  cost  of 

goods  traffic,  but  it  could  not  be  denied  that,  granted  these 

factors,  some  small   portion  of  their  case  is  made  out.     Taking 

5  as  a  fairer  standard,  the  accounts,  accepted  as  they  stand, 

show  that  the  traders  are  entitled  to  a  decrease  on  the  rates  in 

force  in  that  year. 

JUSTIFICATION  OF  INCREAH  . 

h  this  point  is  likely  to  continue  to  be  one  of  ^tiflcatura 

nil  inter  ,•  does  not  permit  of  mentioning  all  the  °f 

i   hy  the  applicants   in  opposition  to  the 
•K!  of  proof  adopted  by  the  companies. 

So  far  as  proof  of  increase  of  cost  or  of  any  other  material  Lewt  fa 
factoi  case  rested  on  ''estimate/1  it  was  urged  that   t 

"f  legal  proof  was  not  discharged  so  long  as  the  company  .1 

:n  among  reasonable  methods  of  computation  that  one° 
;i    was  least  favourable  to  themselves,     i  vise 

<X>mp  raise  a  presumption  ,,f  pn.l.ability  in  th.-ir  l,i\< 

fact  was  not  I   if  the  companies  varied  ti. 

.vith  r.-u'ard   to  each  md    in   ,-\ery  separate  cate 

hod  mos  to  themselves,  th<  n  it   waa 

ti"in  amounting  to  proof,  such  calculations 
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Circum-  The  merchandise  traffic  of  the  railway  companies  divides  itself 

Classes  1-5  into  three  main  divisions,  the  mineral  traffic  of  Classes  A  and  B, 
more  constant,  the  bulky  goods  traffic  of  Class  C,  and  the  carted  traffic  of  Classes 
1  to  5.  Different  considerations  affect  the  cost  of  each  of  these 
great  divisions,  and  it  is  idle  to  lump  together  the  results  of 
changes  of  circumstances  of  all  to  apply  them  to  any  one  class  in 
particular.  The  great  bulk  of  the  traffic  in  Classes  A,  B,  and  C 
renders  it  more  liable  to  be  affected  by  the  change  of  circumstances 
arising  from  the  competition  both  of  railways  and  ports ;  the 
smaller  volume  of  the  traffic  in  Classes  1-5  has  a  tendency  to 
keep  all  the  incidents  of  it  more  constant. 

It  was  no  answer,  the  applicants  said,  to  a  complaint  of  increased 
rates  on  the  comparatively  small,  high-charged,  and  non-competitive 
traffic  to  show  diminution  of  profit  on  the  bulky  low-charged 
traffic  most  liable  to  competition.  So  long  as  the  facts  and 
figures  of  the  companies  were  not  confined  to  the  traffic  of 
Classes  1-5,  they  had  no  bearing  on  the  circumstances  of  that 
traffic  whatever. 

Variation,  if  If  the  companies  had  any  ground  for  asserting  that  the  cost 
°^  ^ne  convevance  of  a  ton  of  tallow  had  increased  for  a  distance, 
e.g.,  of  20  miles,  they  could,  if  they  pleased,  give  evidence  as  to  how 
and  what  it  was  with  much  less  labour  than  by  the  preparation 
of  175  pages  of  printed  statistics.  As  to  the  allegation,  for 
example,  of  the  London  and  North  Western  Eailway  that  it 
required  36  miles  of  train  mileage,  or  its  equivalent,  to  convey 
the  traffic  for  21  miles,  the  company  could  produce  their  way- 
bills, showing  that  however  incredible  it  might  appear,  still  the 
fact  was  so ;  and  having  satisfied  the  Court  as  to  that  fact,  they 
could  show  why  the  extra  15  miles  had  become  necessary  in 
1892,  when  in  1872  they  were  not  so. 

In  the  same  manner  with  waggon  repairs,  which  in  the 
Midland  tables  account  for  an  all-round  rise  of  2d.  per  ton  as 
between  1880  and  1892  (4d.  to  Qd.),  the  Court  would  probably  be 
satisfied  with  the  evidence  of  waggon-builders  that  the  same 
waggons  which  cost  £100  in  1880  were  selling  at  £150  in 
1892,  if  such  evidence  could  be  adduced. 

It  may  be  observed  that  in  Charlaw  and  Sacristan,  463,  the  deft. 
company  did  produce  evidence  relating  to  the  particular  traffic  in 
question,  and  showed  that  regulations  as  to  hours  of  labour  so 
affected  the  running  of  engines  that  the  increase  of  rate  was  fully 
justified  under  that  one  head  alone. 
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to  prices  generally  tending  to  increase  the  cost  of  con-  Coat  of 
.ee,  applicants  alleged  that  cost  of  materials  tended  in  the  matenals- 
opposite  direction.  The  average  price  of  locomotive  coal  in  1S7_ 
9s.  per  ton;  in  1892,  9s.  2d.;  but  iron  had  decreased  from 
about  805.  to  45s.,  copper  from  100s.  to  50s.,  petroleum  from  Is.  6d. 
to  6d.,  Bessemer  rails  from  their  original  price  of  120s.  to  80s.,  and 
iore  or  less  throughout.  If  the  cost  of  labour  had  increased 
by  some  5  per  cent.,  or  even  if  it  should  ultimately  reach  even 
as  much  as  10  per  cent,  in  skilled  departments,  such  increase  wa- 
counterbalanced  by  the  improvement  in  labour-saving  methods, 
and  was  completely  masked  by  the  general  reduction  in  the  cost 
of  materials. 

ly  the  applicants  prepared  and  put  in  a  table  setting  out 

vidends  for  20  years  (Vol.  III.  p.  428) ;  the  general 

uient  in  the  rate  of  dividend,  and  the  small  variations 

ir   to  year,  were  alleged   to   be   altogether  incompatible 

with  such  a  general   increase  of  cost  as  would   be    sufficient  to 

my  increase  of  the  rates  in  question. 

In  thus  setting  out  the  main  contentions  of  the  applicants'  A! 
:iesses  and  counsel  in  connection  with  the  statistical  evidence  ex  part> 
of  the  case,  we  desire   to  repeat   that   there  is  no  intention  of 
•;ij  either  that  the  arithmetical  arguments  arc  \\vll  founded. 
or  that  there  may  not  be  a  conclusive  answer  to  them,  such  as 
lime  at  the  disposal  of  the  companies  did  not  enable  them 
to  make  to  Messrs.   Smith  and  Forrest.     The  main    inures   and 
commentary  are   quoted   for  what   they  are  worth,  and    in    th<- 
expectation  that  in  future  cases  it  will  be  of  advantage  both  to 
•  dffts.  to  be  aware  of  the  manner  in  which  the 
•pared  to  adduce   has   l.een,  or  is  capable 
of  beimz,  dealt  with. 

contend,-,!  that  no  portion  of  tin-  increase  in  Con«iffnj 
scale  could  In-  lu-ld  to  be  justified.     Such  increase  in  •! 
rates  as  was  warran  ild   be  allowed  by  : 

•id  there  was  nothing  to  justify  any  turtli-  r  increase  to  be 
>sed  upon  the  trader  by  means  of  an  augmented  scale 

irges  for  fractions  of  tons. 
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Judgment  of 
Wright,  J. 


Whole  traffic 
of  United 
Kingdom 
affected. 


Comparison 
of  years 
1888-1892. 
Tonnage. 


CHAPTEE  XXVIII. 

SMITH  AND  FOREEST — JUDGMENTS. 

THE  case  occupied  the  Court  seven  days  in  hearing,  when  time 
was  taken  for  consideration,  and,  later  on,  the  following  written 
judgments  were  delivered. 

Wright,  J. :  The  principal  complaint  of  the  applicants  in  this 
case  is  of  increases  made  in  1893  by  the  railway  companies  in 
their  rates  on  goods  traffic  in  classes  1  and  2.  In  that  year  there 
was  an  advance  of  a  great  number  of  goods  rates  by  railway  com- 
panies to  the  extent  of  between  3  and  5  per  cent.,  and  under  the 
Eailway  and  Canal  Traffic  Act  of  1894  we  have  to  decide  whether 
that  advance  was  reasonable.  The  question  has  been  fought  on 
grounds  which  are  not  peculiar  to  the  particular  traffic  of  the 
applicants,  but  affect  the  whole  goods  and  mineral  traffic  of  all  the 
railways  in  the  United  Kingdom,  and  future  as  well  as  past  in- 
creases of  rates.  The  Act  throws  upon  the  railway  companies  the 
burden  of  justifying  any  increase  of  rates  beyond  the  amounts 
which  were  charged  at  the  end  of  1892.  This  burden  they  seek 
to  discharge  by  proof  that  there  has  been  an  increase  in  the 
general  cost  of  working  the  traffic,  an  increase  which,  as  they 
allege,  had  begun  some  years  before  1893,  and  has  proved  to  be 
permanent  and  progressive,  resulting  principally  from  greatly  in- 
creased cost  of  labour  consequent  on  reductions  in  the  daily  hours 
of  work.  Elaborate  tables  have  been  prepared  by  three  of  the 
most  important  companies  in  support  of  their  case.  Those  of  the 
Midland  Company  are  the  most  convenient  for  consideration  in 
the  first  instance,  because  they  attempt  to  distinguish  the  cost  of 
goods  from  that  of  mineral  traffic.  They  may  be  summarized 
approximately  as  follows,  the  years  1888  and  1892  being  adopted 
for  purposes  of  comparison  because  the  great  rise  in  the  cost  of 
carriage  began  after  1888  : — In  the  five  years,  1888-1892,  the 
goods  tonnage  (as  shown  in  the  returns  made  to  the  Board  of 
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Trade)  increased  from  about  10  millions  to  about  11.  \  millions,  or 
1.1  per  cent.;  the  goods  train  mileage  from  10  millions  to  llM'. 
millions,  or  24  per  cent  ;  the  goods  receipts  from  2'85  million  Receir 
pounds  to  3'43  million  pounds,  or  20'3  per  cent.  ;  the  goods  ex-  Expenses. 
penses,  as  estimated,  from    1/5   million   pounds   to   two  million 
or  33  per  cent.      A  thousand  tons  of  goods  earned  in 
1888  £285,  at  an  estimated  cost  of  £150  ;   and  earned  in  1892 

in  estimated  cost  of  £174.     A  thousand  train  miles  of  Train  miles. 

:tlic  (shunting  mileage  being  excluded)  earned   in  1888 

.  at  an  estimated  cost  of  £150;    and  in  1892  £277,  at  an 

!   cost  of  £157.     A  thousand  pounds  of  goods  receipts 

cost  (as  estimated)  £537  in  1888,  and  £567  in  1892,  an  increase 

•'•  per  cent.    These  increases  of  cost  as  compared  with  receipts 

were  progressive  in  each  year  from  1889  to  1892,  and  they  have 

continued  down  to  1898  if  the  costs  and  earnings  of  goods  trail  io 

are  at  all  proportional  to  the  total  expenses  and  earnings  of  the 

company,  for  every  £1000  earned  by  the  company  cost,  in  1888, 

i   1892,  £555;  in  1898,  £590  ;  or  5-1   per  cent,  more  in 

than  in  1888,  and  6'3  per  cent,  more  in  1898  than  in  1892. 

Whatever  basis  of  comparison  is  adopted,  the  result  is  always  of 

-ame  kind.      The  tables  of  the  other  companies  show  sub- 

stantially similar  results.     The  weak  point  in  all  of  them,  includ-  Kstin 

ie  of  tin-  Midland  Company,  is  that  the  statements  of  the  objec< 

of  the  goods  t  rat  Vic  are  only  estimates.      The  accounts  of 

railway  fnmj.aiiiVs  in  this  country  are  not  so  kept  that  the  cost 

of  the  goods  trailic  can   be  separated  from  the  cost  of  mineral 

r  both  of  tin-in  from  the  cost  of  passenger  trailic.  with  any 

•  •6  of  accuracy  ;  and  in  the  present  case  the  correctness  of  the 

apportionment  of   particular   heads  of  expense  amoiiLr  the  three 

great   branches    of    traflic   was   strongly    impugned.      But   ni 

••    allowance    for   errors    of    apportionment,    enough 

in  my  opinion,  to  justify  tin-  allegation  Of  the  railway 

mies  that  the  cost  of  goods  trallie  had  thrown  between  1888  *> 


end    of    1892  —  both    absolutely    as    compared    with    the^ 
growth    of   th'-    tonnage   carried,   or   of  the  train   miles    run.  and 
v  as  compared  with  the  earnings  —  to  such  an  extent  that 
••  increase  of  cost  was  likely  to  be  maintained,  and.  still  more, 
was  likely  to  be  further  progressive,  an  advance  of  rates  in  Thr* 

' 


to  the  extei.  nt.f  was  the  assumption 

e  down  to  the  end  of  1892  ought  to  be  con-  fl°d  «"  ' 

r,.,t,  ,,,.,),;,   ,, 

ive   been  not  more  than  reasonable  in    1888.      In  1*77. 

L  i. 
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Presumption 
of  "  reason- 
ableness " 
doubtful. 


One  per  cent, 
of  increase 
justified  if 
rates  reason- 
able in  1892. 


Eickett  Smith's  case  (9  B.  and  M.,  107,  at  pp.  114-5)  Mr.  Justice 
Collins  seems  to  say  that,  where  (as  in  the  present  case)  some 
advance  of  rates  above  the  level  of  1892  is  shown  to  be  reasonable, 
there  is  a  presumption  that  rates  which  were  in  force  from  1877 
to  the  end  of  1892  were  reasonable  when  they  were  fixed  in  1877, 
and,  if  so,  there  must  be  a  similar  presumption  that  the  same 
rates  were  reasonable  when  they  were  fixed  in  1872,  and  con- 
tinued so  in  1888 ;  and  assuming,  as  I  am  bound  to  do,  that  this 
view  is  correct,  I  cannot  see  any  answer  to  the  railway  companies' 
case  to  the  extent  which  I  have  mentioned.  I  do  not  think  that 
this  part  of  the  judgment  in  Eickett  Smith's  case  is  questioned 
or  considered  at  all  in  the  Mansion  House  case  in  the  Court  of 
Appeal  (9  B.  and  M.,  174-198).  But,  apart  from  the  authority  of 
Eickett  Smith's  case,  I  should  have  thought  it  very  doubtful 
whether,  in  view  of  the  dissatisfaction  which  found  expression  in 
the  inquiries  and  legislation  of  1888-1894,  it  could  now  be  pre- 
sumed, for  the  purposes  of  an  inquiry  under  the  Act  of  1894,  that 
the  rates  were  reasonable  either  when  they  were  fixed  or  in  1888 ; 
and,  in  view  of  the  great  importance  of  the  matter,  I  think  it 
right  also  to  consider  the  case  on  the  assumption  that  there  is  no 
presumption  that  the  rates  were  reasonable  in  1888.  It  is  con- 
ceded by  the  applicants,  and  rightly  conceded  in  view  of  the 
decision  of  the  Court  of  Appeal  to  which  I  have  referred,  that 
there  is  a  presumption  that  the  rates,  as  they  existed  at  the  end  of 
1892,  were  then  reasonable,  but  it  is  contended  that  under  that 
concession  the  railway  companies  are  already  allowed  all  the 
relief  which  they  could  be  entitled  to  obtain  on  the  ground  of 
increased  cost  up  to  that  time ;  and  it  is  denied  that  increases  of 
cost  before  the  end  of  1892  can  be  a  legitimate  ground  for  any 
further  advance  of  rates  in  and  after  1893.  In  considering,  under 
the  provisions  of  the  Act  of  1894,  whether  an  increase  of  a  rate 
has  been  reasonable,  we  are  not,  in  my  opinion,  precluded  from 
having  regard  to  any  circumstances  which  may  tend  either  to 
justify  the  increase  or  to  prove  it  unreasonable.  A  particular 
rate  may  be  affirmatively  shown  to  have  been  unreasonably  high 
in  1892,  and  in  that  case  we  should  not  be  bound  to  allow  an 
increase  of  it  even  though  the  cost  of  the  service  rendered  for  it 
may  have  been  increased  since  1892.  Or  it  may  be  possible  to 
show  it  to  have  been  unduly  low  in  1892  in  proportion  to  the 
cost  of  the  services  rendered  ;  and,  in  that  case,  we  might,  perhaps, 
allow  an  increase  of  the  rate  even  without  proof  of  any  increase 
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iii  the  cost  of  the  services.     In  judging  of  a  proposed  increase  for  Anticipation 

1893  over  1892,  we  must  first  ask  whether  it  is  shown  that  the  e 

cost  in  1S93  will  be  higher  than  the  cost  in  1892.     But,  in  order 

r  that  question,  it  must  in  general  be  necessary  to  con- 

.   the  circumstances  and  events  of  previous  years,  and  if  they 

indicate  that  there  was  a  strong  probability  of  an  increase  of  cost 

in  the  immediate  future,  and  if  events  have  shown  that  such  an 

ipation  had  been  verified  in   fact,  there   may   be   sufficient 

id  for  allowing  a  corresponding  or  some  increase  of  charge. 

.  even  if  an  advance  of  cost  in  the  previous  years  is  not  likely 

further  progressive,  still,  if  it  is  likely  to  continue,  I  think 

it  may  be  taken  into  consideration  as  a  ground  for  an  increase  of 

->  far  as  it  has  not  formed  part  of  the  justification  for  the 

rate  as  it  existed  in  1892,  nor  been  adequately  allowed 

:i  it.     Substantially  similar  views  seem  to  have  been  adopted 

illins,  J.,  in  the  cases  above  cited,  and  rather  approved  than 

:  -proved   by   the   majority   of  the   Court  of  Appeal   in   the 

Mansion  House  case.     The  estimation  of  the  amount  of  increase 

in  he  held  reasonable  on  grounds  of  this  kind  cannot  he 

based  on  any  certain  grounds  or  measure.     We  have  to  consider 

rease  of  cost  the  railway  managers  were,  at  the  beginning 

iiied  in  expecting  to  occur  through  1893,  and  through 

•'•ver  further  time  it  would  be  reasonable  for  them  to  allow  to 

pass  bef<  :  disturbing  trade  by  a  new  alteration  of  rates.     I 

think  it  would  have  been  reasonable  for  them  to  consider  that  the 

rise  of  cost  in  1892  had  not  been  ascertained  or  considered  at  all 

in  tl.  in  lorn-  t<>  the  end  of  1892,  and  that  would  .uri\v  tli 

Midland  Company,  a  justification  of  increase 

at  most  about  £20,000.     Further,  I   think  that 

inijzht  properly  calculate  upon  and  provide  for  a  somewhat 

rease  of  cost  in  1893.    Adding  the  two  togeth' 
would  at  most  be  justili.-d  in  this  manner  in  adding   £50,000  4i1 

,'oods  rates.     Tin  ad  over  the  whole  of  the  goods  i  percent 

genera]  increase  of  about  1  per  cent.     In  other oomp*- 
lon    and  North   \\     ben  Company  the  <• 
ible  increase    would    be   not  quite  so  mu.-h;   in  the 
cast-  stern  Company  rather  more.    On  the  whole, 

to  consider  the  case  without  being  bound  to  presume 
have  been  reasonable  whm  ti.\«-<l  I  ^hould 

onclusion  that  the  increase  in  1893  is  not  shown  by 
nee  before  us  to  have  been  justified  to  an  c  ceding 
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1  per  cent.  I  desire  to  add  that,  although  in  my  opinion  the 
railway  companies  are  entitled  to  succeed  to  the  extent  which  ] 
have  indicated  on  one  view  of  the  presumptions  which  it  may  be 
proper  to  make,  I  think  that  they  rested  their  case  on  a  wrong 
basis.  They  strenuously  contended  that  it  was  enough  for  them 
to  show  an  increase  in  the  ratio  of  cost  to  receipts  to  an  extent 
equalling  or  exceeding  that  of  the  advance  in  the  rates.  Such  an 
increase  may,  as  Collins,  J.,  observed  in  the  cases  cited,  and  in 
the  South  Yorkshire  case,  be  evidence  to  show  that  an  increase  of 
rates  is  reasonable,  and  may  be  sufficient  evidence  where  no  dis- 
turbing elements  exist.  But  an  increase  in  that  ratio  cannot  of 
itself  either  absolutely  justify  an  increase  of  rates,  or  be  of  itself 
the  measure  of  the  justifiable  increase.  Nor  can  I  find  anything 
in  the  judgments  of  Collins,  J.,  to  support  that  contention.  To 
hold  that  would  in  effect  be  to  guarantee  the  existing  dividends  of 
the  railway  companies  so  far  as  an  increase  of  rates  could  be  made 
without  defeating  its  own  object.  That,  of  course,  is  not  the 
intention  of  the  Kailway  Acts.  The  real  security  of  investors 
for  the  maintenance  of  existing  rates  of  dividend,  so  far  as  any 
such  security  exists,  is  the  absence  of  any  power  to  compel  the 
railway  companies  to  reduce  their  charges  below  the  level  of  1892, 
coupled  with  the  right  to  raise  them  on  proof  that  the  increase  is- 
reasonable.  The  rates  as  they  existed  at  the  end  of  1892  being 
presumed  to  have  been  not  excessive,  I  think  the  proper  test  may 
be  stated  as  follows  : — If  it  is  shown,  after  all  elements  of  cost  and 
economy  have  been  taken  into  consideration,  that  the  necessary 
cost  per  ton  carried  will  under  uniform  conditions  be  increased  by 
Is.  or  any  other  sum,  without  any  compensating  circumstance,, 
then  it  is  prima  fade  reasonable  to  increase  the  charge  by  the 
same  sum.  If  this  is  right,  then  the  ratio  which  the  railway 
companies  contend  should  be  maintained  cannot  be  maintained 
as  a  measure  for  increase  of  rates.  Every  increase  of  cost,  even 
though  followed  by  an  increase  of  charge,  must  alter  the  ratio, 
unless  there  is  an  exactly  corresponding  increase  in  the  receipts ,- 
and  the  maintenance  of  the  ratio  would,  in  every  case  where  the 
costs  were  less  than  half  the  receipts,  give  the  railway  company 
a  profit  increasing  with  every  increase  of  cost  and  charge,  unless 
the  increase  of  charge  was  so  great  as  to  diminish  the  traffic. 
Lastly,  it  must  be  observed  that  this  case  has  been  contested  on 
the  question  of  the  principle  of  a  general  increase  of  rates  in  1893, 
and  we  have  not  considered  in  detail  the  case  of  any  particular 
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ipany  or  class  of  traffic.     It  may  be  that  in  these  or  other 
•eedings  traders  may  be  able  to  show  that  in  the  case  of  a 
irticular  company  there  have  been  exceptional  and  unjustifiable 
<,  or  that  in  the  case  of  some  particular  kind  of  traffic  the 
it  of  that  traffic  has  not  shared  in  the  general  increase  of  cost. 
re  have  taken  into  consideration  only  those  great  aggravations  of 
which  prliiid  fade  affect  traffic  generally.      There  may  be 
ic  which  they  do  not  affect,  or  affect  only  in  a  less  degree. 

1'rederick   Peel:  This  is  a  complaint   under  the  Railway  >;I  i    \\.\. 
iffic  Act,  1894,  that  a  direct  increase  in  certain  rates  between 
pool   and   other   places  and   Manchester  and   other  places, 
rhich   has   been   made   since   the   31st   of  December,    1892,   is 
treasonable.     The  articles  which  the  applicants  send  or  receive 
railway,  and  the  carriage  of  which  is  charged  at  the  increased 
all   either  in  Class  1  or  Class  3,  and  are  chiefly  oils, 
;id  tallow.     The  increase  was  made  in  March,  1893,  and 
of  a  general  increase  of  class  rates.     The  Board  of  Trade 
1,  under  the  Railway  Traffic  Act,  1888,  prepared  a  new  classifica- 
traffic  and  new  maximum  rates  and   charges,  and  these 
come  into  operation  on  the  1st  of  January,  1893.     The  new 
:ima   in    conjunction  with  the  new  classification  worked   out 
some  cases  below  the  old  actual  rates,  and  any  rates  so  affected 
1,  of  course,  to  be  reduced ;  but,  in  general,  they  were  of  higher 
int,  and  irave  the  companies  a  margin  to  meet  contingencies, 
companies,  however,  made  an  immediate  use  of  the  mar-in. 
began  the  year  1893  by  making  all  rates  equal  to  the  new 
Iteration,  as  it  affected  in  particular  the  special 
where  with  so  strong  an  opposition  that  the 
mt   of  rates    upon    the    maximum    powers  was   not    l<»n.ur 

special  or  exceptional  rates,  (; 
class  rates,  where  not  rcdu< ••  -d  l.y    Parliament,  returned    to^JJJ^^1* 

were  in  1892,  with  an  addition,  however,  not  exceed- j< 
5  per  cent     It  is  this  5  per  cent,  inn  n-s  upmi  tin- 

i its' traffic  in  Classes  1  and  1'  that  1  to  be  unreason- 

)le.     T  ,vay  companies  have,  under  the  A«  t   of   I 

•  •ase  complained  of  is  reason 
tance    they  rely  up-  his   pur, 

in  working  expenses  prior  to  1893.     Thn,  it  >lmul«l  be 
I,  is  a  "Hu'iMally  put  forward* 


••    -  null'  ,:<vl 


in  May,  1893,  the  House  of  Coinm..n    appointed  a  Select  «"•»*•" 

rates  had  been 
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raised   since   the   31st   of  December,   1892,  the   evidence   given 
before  that  committee  on  behalf  of  the  Kailway  Association  was 
to  the  effect  that  the  rates  increased  5  per  cent,  were  so  increased 
to  make  up  for  the  loss  of  revenue  arising  on  other  rates,  which, 
through  being  above  the  new  maxima,  had  to  be  lowered  and 
brought  within  them.     There  was  at  that  time  no  mention  of 
increased  expenses  as  a  ground  for  the  5  per  cent,  advance,  and, 
though  it  was  said  that  working  expenditure  had  increased,  it  was 
added  that  if  the  revision  by  Parliament  had  left  existing  rates 
intact  and  as  it  found  them,  there  would  have  been  no  raising  of 
any  rates.     It  is,  however,  no  part  of  the  answer  to  the  present 
application  that  certain  rates  had  been  reduced  under  Parliamentary 
compulsion.     What  the  respondents  say  is  that  from  the  point 
of  view  of  working  expenses  and   their  increase  since  the  rates 
ratio  of  cost,    charged  to  the  applicants  were  first  put  into  force,  the  5  per  cent, 
advance  was  reasonable.     The  bulk  of  the  rates  was  fixed,  they 
say,  in  1872,  and,  starting  from  that  year,  they  claim  that  in  the 
succeeding  20  years   the  change  in  working   expenses  was  such 
that   a   raising   of  the   old   rates   had    become   necessary.      For 
evidence   in    support   of  this  contention  the  London  and  North 
Western  and  other  of  the  respondent  companies  have  made  an 
apportionment   of  their  total   expenses  between  passengers  and 
goods  and  minerals,  and  compared  the  percentage  relation  borne 
by  expenses  to  receipts  in  the  first  and  last  years  of  the  period — 
viz.  1872  and  1892,  and  in  the  intermediate  years  of  1880  and 
1888  to  1891,  and  it  appears  from  these  tables  that  in  1892  the 
estimated  cost  at  which  their  revenue  from  goods  and  minerals 
was  earned,  and  the  traffic  carried,  was,  as  regards  its  proportion 
to  receipts,  an  increase  over  previous  years.     The  proportion  in 
the  case  of  the  London  and  North  Western  Company  was  46 '31 
in  1872,  48-90  in  1880,  52'42  in  1890,  and  54'56  in  1892.     The 
applicants  do  not  admit  the  relevancy  of  the   tables,  nor  their 
sufficiency  for   the   conclusion   the  respondents  draw  from  them 
as   to   cost   of  working.     As   to   their   relevancy,  the  applicants 
maintain  that,  according  to  the  proper  construction  of  the  Act 
passed  in   1894,  an  increase  of  rates  to  be  justified  at  all  must 
be  justified  by  something  happening  after  the  day  named  in  that 
Act,  and  that  nothing  prior  to  January,  1893,  can  be  considered. 
This  point  was  much  discussed  in  the  Eickett  Smith  case,  and 
the   conclusion  we  came  to  was  that,  while  rates  as  they  stood 
before  1893  are  presumed  by  the  Act  of  1894  to  be  sufficiently 


Circum- 
stances prior 
to  1893. 
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jli,  an  advance  shown  to  be  necessary  to  accommodate  them 
circumstances  may  be  allowed,  even  though  the  circumstances 
of  a  date  prior  to  1893.     Such  date,  however,  ought,  I  think, 
be  within  a  time  that  does  not  extend  far  back.     To  compare 
with  a  year  20  years  before  is,  I  think,  to  take  years  too 
ir  apart.     The  alleged  reason  for  choosing  1872  was  that  the 
ik  <  »f  the  527  rates  complained   of  were  then  fixed  ;    but  it 

•hat  this   was  not  so,  and  that  more  than  three-fifths  of  v 
>m    w».»re    fixed    in  later  years.     Further,  the  increase  in  the  "^leffJIt 

ge  of  1892  over  that  of  1872  is  due  in  some  degree  to 
?ial  conditions  as  to  receipts,  and  only  in  part  to  difference  in 
jt  of  working;   1-^72  was  a  year  of  large  receipts,  and  increase 
revenue  depressed  the  percentage  of  cost  in  that  year.     It  was 
inch  the  same  with  1880,  and  it  will  be  sufficient,  I  think,  to  take 
>r  comparison  with  1892  the  more  recent  years  in  the  tables — 
namely,   from   1888  to   1891.     Then  as  to  the  adequacy 
-  for  the  thing  to  be  proved,  the  applicants  say  in  the 
place  that   the   ratio  for  goods — the  only  class  of  tratlie  in 
ion  on  the  present  occasion — may  not  be  the  same  as  that 
goods  and    mineral-  together.     It  is,  in  fact,  very  different 
the  case  of  the  Midland  Company.     In  the  coal  oa06fl  that 
)inpany  estimated  the  amount  of  their   total  expenses,  which 
due  to  their  mineral  traffic,  and  made  it  out  that  between 
[880  and  l^'.'-  it-  ]»-rcenta<_:e  on  mineral  receipts  increased  more 
3ly  than  the  percentage  for  goods.     The  increase  for  minerals 
th"  I,':  itli  ease  \va<  put  at  7'41  per  cent.,  and  in  the 

later    Smith  Yorkshire  case,  after  further  investigation,  at  8'83 ; 
hut  tl  "d<  alone  in  the  same  time  was  reckoned  at 

iily. 

<>und  on   which   the  applicants  object  to   tin-   pro-  i;x]1,  n<liturv 
ion   between  expenses  and  receipts,  as  stated  in    the  tables,' 

ken    to    indicate    the    true    relation    heUveen    them,  is   the 

large  eleni'-nt  in  expenses  which  is  mere  estimate,  ami  tin-  number 

stances  in  which  the  enmpanies  differ  in   the  way  they  divide 

uses  between  the  sev  ses  of  traffic.     To  mention  two 

•finces,  each  com  pain  tionfl  traflic  .  the 

ic  receipts  ba  e  Midland  reckon  each  pound  of 

i  goods  to  be  earned  at  double  the  cost,  as  regards 

1  from  '  tin-  l.Mnd-'ii  and  North 

1    the  Great  Wester  iate    every  pound  they 

receive  as  costing  the  san  .id.     So,  too,  as  regards 
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locomotive  expenses,  the  London  and  North  Western  and  the 
Great  Western  treat  every  train  mile,  whatever  the  class  of  traffic, 
as  of  equal  cost,  while  the  Midland  estimate  a  train  mile  to  have 
a  different  value  according  to  the  class  of  traffic,  a  passenger,  a 
goods,  and  a  mineral  train  mile  costing  respectively  in  1892  6*94^., 
9'29^.,  and  ll'QSd.  The  respondents'  answer  to  this  objection  is, 
as  I  understand,  that  the  object  of  the  tables  is  not  so  much  to 
determine  the  exact  relation  between  expenses  and  receipts  at  any 
particular  time  as  to  show  the  fluctuations  in  the  relation  at 
different  times,  and  that  so  long  as  each  company  keeps  to  its  own 
way  in  working  out  the  proportion  in  different  years,  one  way  is 
Increase  of  as  good  as  another  for  that  purpose.  The  applicants  next  assert 
vantlrrele"  that  ^  does  not  f°U°w  tnat  it  is  reasonable  to  increase  rates 
because  it  is  shown  that  there  has  been  a  rise  in  the  ratio  of 
expenditure  to  receipts.  This  is,  perhaps,  ground  common  to  both 
sides.  Mr.  Asquith  idid  not  ask  to  increase  rates  in  a  case 
where,  as  a  set-off  to  an  increase  of  expenditure  per  cent,  of 
receipts,  receipts  also  increase  in  the  same  proportion,  or  even 
to  the  same  amount.  Discussing  the  question  to  what  extent 
is  a  company  justified  in  increasing  rates,  he  said,  "  What  we 
say  is  that  when  receipts  remaining  at  £100,  the  expense  of 
earning  that  £100  has  risen  from  £50  to  £55,  you  are  justified 
in  redressing  the  balance,  in  filling  up,  as  it  were,  the  inroad 
which  has  been  made  upon  your  net  revenue;  in  other  words, 
in  adding  £5  by  way  of  charge,  bringing  your  receipts  to  £105. 
You  maintain  your  net  revenue,  you  get  rid  of  the  disturb- 
ance of  the  balance  between  receipts  and  expenditure  which  is 
due  to  the  increased  cost.  All  we  say  is,  we  want  to  maintain 
the  net  revenue  at  the  level  at  which  it  was  before."  The  com- 
plaint that  is  made  and  that  we  have  to  determine  is  that  the 
Cost  of  work-  increase  of  rates  was  unreasonable.  It  lies  on  the  respondents  to 
onf  Insider  Prove  ^na^  it  was  reasonable,  and  the  circumstance  they  rely  upon 
ation.  to  justify  it  is  increase  in  cost  of  working.  This  is,  no  doubt,  an 

element  to  be  regarded  in  determining  reasonableness,  but  is  not, 
I  think,  to  be  regarded  to  the  exclusion  of  other  elements,  such 
as  receipts  and  net  revenue.  What  was  said  as  to  the  import  of 
reasonableness  and  how  to  test  it  in  the  Canada  case  has  been  re- 
ferred to,  but  is  not,  I  think,  applicable  to  the  case  before  us.  In 
the  Canada  case  the  International  Bridge  Company  had  power 
to  charge  what  it  pleased  for  the  use  of  the  bridge  by  railway 
trains,  and  its  Act  imposed  no  limit  on  what  it  might  charge, 
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3    there  any  limit,  other  than  such,  if  any,  as  might  be 
iplied  by  law — namely,  that  charges  should  not  be  unreasonable, 
he  contention  of  the  Canada  Southern  Railway  Company 
it  the  tolls   charged  were   not   at   reasonable   rates,  not  with 
ference  to  the  service  rendered  or  its  benefit   to  the   persons 
ist  whom  they  were  charged,  but  merely  having  regard  to  the 
ipital  expenditure  on  the  bridge  and  the  return  it  yielded,  and 
decided,  was  not  a  matter  by  which  reasonableness  of 
je  could  be  tested.     In  the  present  case  the  railway  companies 
tve  to  justify  their  increase  of  rates,  and  they  say  it  was  required 
meet  the  increased  cost  at  which  traffic  was  worked,  and  if  this 
made  out— if,  for  example,  a  service,  the  receipts  from  which 
i,  did  cost  £50  and  now  costs  £55,  the  receipts  remaining 
— it  might  be  reasonable  to  make  good  the  loss  of  net 
renue   by  an  addition  to  rates.      If,  however,  by  some  other  in.-reased 
is,  as  by  the  greater  quantity  carried,  the  receipts  from  the  Jjjjjj  ('."!!1>1. 
•ire  which  costs  an  extra  £5  have  also  increased  by  the  same  pensati 
amount,  an  addition  to  rates  as  another  source  of  revenue  is  not ln 
necessary.     Turning  to  the  tables  from  1888  to  1892,  they 
.  a  progressive  increase  of  expenses  down  to  the  close  of  1891. 
London  and  North  Western  increase  (goods  and  minerals)  was 
i  £3,118,000  in  1888  to  £3,658,000  in  1891,  the  Great  Western 
:id  minerals)  from  £2,090,000  in  1888  to  £2,541,000 
*91,  and  the  Midland  (goods  only)  from  £1,529,000  in  1888  to 
; 50,000   in   1891.     There  was  also  a  continuous  increase  in 
receipts,    the    London   and   North  Western  from  £6,198,000   to 
£6,803,000    i  and    minerals),    the    Great    Western     from 

••9,000  to  £4,718,000  (goods  and  min  Midland 

.  £2,849,000  to £3,427,000  (goods  only).    The  increase,  however, 
is  was  at  a  lower  rate  in  1891  than  in  either  <»t'  tin-  two 
ig  years.     It  was  a  less  favourable  time  I'«T  railway  business, 
and  but  for  i  t,  the  slack'-nin^  in  the  rate   had   upon  the 

gross  .  th,  increase  of  age  of  expenses 

tor<  i  1891,  as  command  with  1888,  taking  the  Midland 

figures,  would  probably  have  been  less.     But  whatever  part  of  it  T»bl<*  «how 
e  been  occasioned  in  this  way,  it  is  evident  expenses  form  JJJ^ifin" 
a  larger  propoit  inn  ,,f  receipts  in  1891  than  in  1888,  and  that  the  expoodltnm. 
same  am  ue  company  more  to  work  .  it 

may  be  supposed,  from  increased  cost  of  labour  ;  higher 

wages  and  shorter  hours  of  work.  rease  represents  a 

•0,000  in  the  amount  of  i  and  to 
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maintain  it  without  reduction  would  have  required  an  addition  of 
between  2  J  and  3  per  cent,  to  the  gross  receipts.  As  to  the  London 
and  North  Western  and  Great  "Western,  it  can  only  be  a  con- 
jecture what  portion  of  the  rise  in  expenses  belonged  to  their 
goods  traffic,  but  its  proportional  amount  to  goods  receipts  was 
probably  about  the  same  as  in  the  case  of  the  Midland  Company. 
With  regard  to  1892,  except  that  there  was  a  falling  off  in  the 
traffic  receipts  of  the  London  and  North  Western,  both  receipts 
and  expenses  were  stationary,  and  remained  at  the  level  of  1891. 
Expenses  which  had  increased  so  largely  in  the  two  previous  years 
showed  no  further  increase  in  1892,  and  as  regards,  therefore,  the 
necessity  of  making  provision  for  an  anticipated  growth  of  ex- 
penditure, the  experience  of  1892  did  not  warrant  an  addition 
Grounds  to  rates  on  that  ground.  On  the  whole,  it  seems  to  me  that  the 
justffydmore0t  respondents  had  a  case  for  increasing  the  rates  on  the  applicants' 
than  3  per  traffic,  but  that  the  "round  on  which  it  is  made  out  did  not  justify 

C61lt. 

any  particular  rate  being  increased  more  than  3  per  cent. 
Smalls.  The  next  point  is  the  increase  made  in  1893  in  the  rates  for 

small  parcels,  i.e.,  consignments  not  exceeding  3  cwt.  These 
parcels  are  charged  their  proportion  according  to  weight  (the 
stages  in  the  scale  for  weight  rising  by  14  Ib.)  of  the  tonnage  rate 
applicable  to  the  article  in  the  consignment,  and  which  would 
constitute  the  charge  for  it  if  it  weighed  over  3  cwt.,  and  to  this 
proportion  is  added  an  amount  which  before  1893  seems  to  have 
been  3d.  per  parcel  where  the  tonnage  rate  did  not  exceed  20s.,  4'/. 
where  it  did  not  exceed  25s.,  5d.  30s.,  and  so  on.  The  tonnage 
rate  depends,  of  course,  on  the  class  of  article  consigned  and  the 
distance  sent,  and  may  be  any  sum  from  3s.  4d.  as  a  minimum  to 
150s.  Before  1893  a  consignment  weighing  1  cwt.,  and  a  ton  of 
which  at  the  rates  then  in  force  would  have  had  to  pay  a  rate,  say, 
of  15s.,  would  have  been  charged  one- twentieth  of  15s.,  or  9<ir 
plus  a  parcel  addition  of  3d.,  or  in  all  Is.  Since  1893  the  $d.  has 
increased  to  10cZ.,  in  consequence  of  the  tonnage  rate  of  15s.  having 
become  15s.  9cZ.  by  the  5  per  cent,  increase,  and  so  far  as  the 
increase  of  the  tonnage  rate  is  justified,  this  of  the  parcels  rate  is 
also  justified.  But  this  is  not  the  whole  increase.  Since  1893  the 
companies  have  also  increased  the  parcels  addition  by  !<:?.,  and 
where  the  addition  before  was  3d.  it  is  now  4d.,  where  before  46?., 
it  is  5d.,  and  so  on.  In  the  instance  given  above,  the  parcel, 
therefore,  now  pays  Is.  2d.,  or  ~LQd.  plus  4d,  an  increase  of  16  per 
cent.  In  some  cases  the  charge  for  small  parcels  is  increased  not 


SMITH    AND    FORREST — JUDGMENTS.  283 

only  by  the  5  per  cent,  addition  to  the  tonnage  rate  and  the  I'/, 
added  since  1893  to  the  parcels  addition  scale,  but  also  through 
linage  rate  as  it  was  in  1892  being  near  the  amount  wher<- 
t Ik-re  is  a  rise  in  the  parcels  scale.     The  scale  rises  Id.  when  the 
tonnage  rate  exceeds  20s.,  and  again  when  it  exceeds  25s.,  30s.,  and 
r  amounts,  and  a  parcel  whose  tonnage  rate  in  1892  was  2-K 
5*.,  and  is  now  5  per  cent,  more,  or  over  25s.,  becomes  charge- 
able under  a  higher  part  of  the  scale  than  it  was  chargeable  under 
before.     A  1  cwt.  parcel  whose  tonnage  rate  in  1892  \va<   24s. 
would  now  pay  Is.  Wd.  instead  of  the  Is.  7d.  which  was  the  former 
Such  increased  charges  are  not,  I  think,  justified  on  the 
;  cnst  basis.     They  do  not  affect  all  packages  of  .">  cwt.  or 
T,  but  for  those  they  do  affect  the  increased  payment  seems  to 
me  to  be  more  than  proportional  to  the  increased  service  rendered 
or  increased  cost  of  service. 

The   complaint    that   the    London   and   North   Western    ha\  ^tcr 

reduced   the   Manchester  carting  rebate   of  Is.  Qd.    to    Is.  when  ', 
the  rate  is  under  12s.  6d.,  and  to  Wd.  when  it  does  not  exo 
8*.  4d.,  and  that  the  substitution  of  a  graduated  rebate  of  these 
amounts  for  a  uniform  one  of  Is.  6d.  is  an  indirect  and  undue 
increase  of  the  charge  for  transit  on  the  railway  was  dealt  with 
OS  during  the  hearing,  as   was   also  the  complaint   that    the 
le   of  C.   and   D.  charges   per  cwt.  for  returned   empties   as 
ds  the  portion  for  distances  from  50  to  300  miles  has  been 
ased   Id.     The  remaining  complaint    is   that    the  class  rates  Stati. 
issued  by  th«-  railway  companies,  and  published  in  their  rate-book^. 
are  C.  and  D.  rates,  and   that  section  14  of  the  Act  of  1ST.",  is 
insufficiently   romplied  with   if  the  rate-books  do  not  show  what 
the  class  ites,  and  as  to  this  complaint  it  n 

ited  out  by  the  Court  that  whether  section  11  u  to  the  ont 
re<j  or   not,   and   that  it  is 

[uestionable  that  it  does,  i  ri'jht  of  evei  D  interested 

a  railway  company  to  quote  him  a   S.  to  S.  rat.-,        .  to 

for  conveyance  and  Cation  and  wnrj 
mything  else, and  thai 
be  the  charge  is  one  to  whieh  the  section  applies,  and  \\ln- 

consequently  be  entvr«  d  in  the  rat  "-book. 

Viscount  Cobhain  :  With  regard  to  t  the  class  Viwoaol 

complained  of  by  :h.-  applicant  in  tin's  case,  I  agree  with 

colleagues.    The  three  principal 
mind  t!  pies  Upon  w! 
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Year  1872 
abnormal. 


Comparison 
with  1888. 


Ratio  of  ex- 
penses shows 
3  per  cent, 
increase. 


Wages  table 
shows  same 
result. 


previous  decisions  have  been  based,  have  endeavoured  to  show 
that  the  increase  of  these  rates  on  the  1st  of  January,  1893,  has  been 
justified  by  the  increased  cost  of  service  which  has  arisen  between 
the  dates  of  the  original  fixing  of  the  rates  and  the  end  of  1892. 
They  have  selected  1872  as  the  year  to  be  compared  with  1892, 
but  that  was  a  very  abnormal  year  and  too  far  back;   a  large 
number  of  the  rates  have  been  fixed  since  then.     I  agree  with  my 
colleagues  that  1888  should  be  substituted,  for  the  reason  that  the 
railway  companies'  case  is  mainly  founded  upon  the  increase  of 
their   labour  bill,  which  only  began  to   be  marked   after  1888. 
There  is,  too,  a  great  advantage  in  taking  a  comparatively  recent 
year,  for  the  shorter  the  period  between  the  two  selected  years 
the  less  scope  is  there  for  the  operation  of  disturbing  elements, 
which  would  affect  the  conclusions  sought  to  be  established  by 
the   companies'   tables   of  expenditure   compared   with   receipts. 
Taking  the  Midland  Company  first,  their  tables  show  that  in  the 
goods  department  the  ratio  of  expenditure  to  receipts  exceeded 
that  in  1888  by  about  3  per  cent.,  and  if  we  are  right  in  taking 
these  years  for  comparison  the  justification  of  the  increase  of  the 
Midland  rates  must  be  limited  to  that  percentage.     In  other  words, 
if  we  are  satisfied  that  the  increased  ratio  of  3  per  cent,  is  due  to 
increased  cost  of  service,  unavoidably  incurred,  the  company  is 
entitled  to  ask  us  to  sanction  an  increase  of  their  goods  rates  in 
1893  to  the  extent  of  that  percentage.     Three  per  cent,  upon  the 
gross  receipts  of  1892  would   be  £103,000,  and  the  question  is 
whether  we  can  accept  the  increased  ratio  as  adequate  proof  that 
expenditure  has  increased  by  that  amount.     In  this  inquiry  we 
are  much  assisted  by  the  figures  supplied  by  Mr.  Turner.     They 
show  that  between  1888  and  1892  the  wages  of  the  men  working 
Midland   locomotive  engines   have   increased,  after  allowing   for 
increased  train  mileage,  by  £76,138 ;  the  wages  paid  for  main- 
tenance and  renewal  of  permanent  way  and  works  have  increased, 
after  allowing   for  additional  mileage  of  line,  by  £66,072;  the 
wages  in  the  traffic  department  in  1892  were  £92,840  more  than 
they  would  have  been  if  the  receipts  in  that  year  had  been  earned 
at  the  same  proportionate  cost  as  in  1888.     Whatever  divisor  of 
these  figures  may  be  reasonably  taken  to  bring  out  the  increase 
that  should  be  allocated  to  the  goods  department  the  result  cannot, 
I  think,  be  less  than  a  sum  equal  to  2J  per  cent,  of  their  gross 
receipts.     We  have  not,  unfortunately,  got  the  necessary  figures 
as  to  the  cost  of  locomotive  coal,  but  it  is  certain,  I  think,  that 
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its  increased  price  between  1888  and  1892  would  at  least  equal 
thf  amount  required  to  make  up  the  3  per  cent.  Against  these 
important  classes  of  expenditure  showing  increases  only  one,  it 
.3  to  me,  can  be  set  showing  possibly  a  contrary  tendency — 
viz.,  waggon  repairs.  But  here  the  inference  to  be  drawn  from  the  wagpon  r 

s  is  very  doubtful     On  the  one  hand,  the  cost  of  repairs  per  pa«»  aff<»l » 
_ron  appears  to  have  increased  in  a  far  greater  proportion  than 
Western  and  North  Western  systems ;  on  the  other, 
MumK'r  of  wagons  in  use  as  compared  with  the   tonnage 
;ed  seems  also  to  have  greatly  increased.     It  is  not  probable 
in  my  view  that  cither  of  these  conclusions  is  well  founded,  and 
until  they  are  revised  the  possibility  at  least  of  some  set-off  against 
the  increased  expenditure  must  be  borne  in  mind.     I  am  of  opinion  Conclusions 
that    our  decision  as  regards   the  Midland   should  apply  to   the 'M'l^.y  w  r 
North  Western  and  Great  Western  Companies.     Primd  facie  it  uu.i  <•  \v.i; 
is  reasonable  to  suppose  that  wages  and  the  cost  of  coal  have 
increased  in  much  the  same  degree  on  the  systems  of  all  three 
companies.     It  is  true  that  in  the  cases  of  the  North  Western  and 
t   Western    the    ratios  of  expenditure   to   receipts   in  goods 
and   minerals  in   the   selected  years  show  an   increase  of  about 
•it.     But  the  tables  are  less  trustworthy  than  those  of  the 
nid,  for  they  are  not  supported  by  figures  such  as  Mr.  Turn* 
and  no  discrimination  is  made  between  goods  and  minerals.     So 
is  direct  figures  have  been  given,  they  tend  to  support   the 
general  conclusion  at  which  we   have  arrived.     Three  per  cent. 
on  the  gross  receipts  of  the  North  Western  Company  is  nearly 
\000.     We  are  told    that    between  1888  and  18'J2  the  cost 
_T  with  the  goods  traffic  has  increased  by  2d.  a  ton,  or 
~)00  on  the  tonnage  of  1892,  and  as  this  does  not  include  tlie 
t>ed  price  of  coal  or  tin-   wages  of  men   in   the   loomm: 
department,  and  at  small  stations,  or  of  signalmen,  I  do  not  think 

ifl  to. i  lavour.ihh 

r  case  as  made  out  to  the  extent  of  3  per  cent,  at  least.     The 
is  of  the  applicants'  and  of  their  expert  witness, 

Mr.  Fells,  deserve  full  ODD  n.      Hut    they  have  l>een  mainly  I'r.M.^leof 

ted   against   the  "ratio"  meiho.l    of  proving  an  increase  of a 
expend  i:  they  do   not,  1    think,  materially    add    to   the 

arguments  urged  in  the  same  sense  in  the  Id  Icy  case. 

'.•a  were  t  should 

be  much  ft  toim]  \li-n  the  contrasted 

n  are  only  live  years  apart  instead  oi  i  when  t! 
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have  been  fortified  and  supplemented  by  more  direct  and  detailed 
evidence.     Much  was  made  of  the  differences  in  the  manner  of 
working  out   their  results   to  be  found   in  the  three  companies' 
tables.     But  the  comparison  is  not  between  the  companies,  but 
between  the  ratio  of  expenditure  to  receipts  in  two  selected  years 
in  the  case  of  each  company  separately.     Again,  we  have  heard 
renewed  objections  to  the  method  adopted  of  apportioning  to  the 
department  concerned  its  quota  of  expenditure,  and  the  argument 
has  been  repeated  that  the  wages  of  signalmen  and  of  relief  loco- 
motive men  should  be  debited  to  passenger  traffic.     These  points 
have  already  been  dealt  with,  and,  speaking  for  myself,  I  do  not 
consider  myself  free,  in  the  absence  of  fresh  arguments  and  facts,  to 
question  decisions  in  which  I  concurred  and  which  have  not  been 
overruled.     Whatever  the  materials  supplied  to  us,  it  cannot  be 
expected  that  inquiries  such  as  the  present  one  can  bring  out  exact 
results.     We  must  be  governed  by  broad  considerations,  and  these, 
I  hold,  lead  us  in  this  case  to  the  conclusions  we  have  stated. 
Companies'      Under  the  main  heads  of  expenditure,  where  we  should  expect,  as 
sifbstantkily    a  ma-tter  of  common  knowledge,  that  increases  have  taken  place 
questioned,      figures  showing  this  have  been  given  which  have  not  been  sub- 
stantially questioned,  and   which  are  not   inconsistent  with   the 
more  general   tables  presented  by  the  companies.     On  the  other 
hand,  with  the  exception  as  to  waggon  repairs  above  referred  to, 
no  attempt  has  been  made  to  set  off  any  important  decrease  of  cost 
or   economy  in  administration  or  working  of  traffic  against   the 
increases  which  have  been  proved.     The  wages  of  no  class  of  rail- 
way servant  have  been  shown  to  be  less  in  1892  than  in  1888,  and, 
in  regard   to  materials,  against   the  considerable  depreciation  in 
copper  and  petroleum  may  be  set  increases  in  the  prices  of  pig 
iron  and  tallow.     Steel  rails  were  practically  unchanged.     Some 
administrative  or  working  economies  due  to  the  increased  business 
and  experience  of  the  companies  there  may  have  been,  but  they 
have  not  been  indicated,  and  in  so  short  a  period  they  could  not 
seriously  affect  the  broad  result.     In  any  case,  the  tables  would 
Smalls.  give  full  effect  to  them.     With  regard  to  the  "smalls"  rates,  I 

agree  with  what  has  been  said  by  Sir  F.  Peel. 

Further  details  of  this  case,  together  with  the  tables  of  the 
Midland  Eailway  Company  and  those  of  the  applicants  in  reply, 
are  given  in  Vol.  III.,  Smith  and  Forrest,  501. 

Scotch  coal-          All   the   questions   relating  to  increases  of  rates   have   been 
masters'  case.  brought  before  the   Courfc  again  in  Black>  503    and   the  facts  anj 

verbatim  judgments  will  be  found  in  Vol.  III. 
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CHAPTER   XXIX. 
PROTECTION  OF  ROLLING  STOCK. 

etion    4  of  the  Railway   Companies  Act,  1867,  it   is  pro- Provisions  of 
1    that    the   rolling   stock   and   plant    provided   for  working 
a  railway  shall  not  be  liable  to  be  taken  in  execution,  but  the  ] 
itor  who  has  obtained  judgment  may  apply  for  the  appoint- 
;  of  a  receiver,  and,  if  necessary,  of  a  manager  of  the  under- 
All  monies  coming  to  the  hands  of  the  receiver,  after  due 
ision  for  the  working  expenses  of  the  railway  and  other  proper 
•ings,  are  to  be  applied,  under  the  direction  of  the  Court,  in 
payment  «>f  the  debts  of  the  company  according  to  the  rights  and 

of  the  creditors. 

e  definition  of  a  railway  company  in  this  Act  is  "a  com-  Definition  of 
pany  constituted  by  Act  of  Parliament,  or   by  certificate  under v 
«>f  Parliament,  for  the  purpose  of  constructing,  maintaining, 
ither  alone  or  in  conjunction  with  any 
T  purpose)." 

•  leiinition   the  protection  of  the  Act  is  available  i::1iiway 
3pect  of  the  rail  way  plant  of  any  un.lei  -taking  with   statutory;' 
i  constn  of  railway,  IMI\\«  nlinate  may 

v  portion  of  the  undertakini:. 

Tahourdin,  466,  B   case   of   the   Sutton    T.ri.lge   Dock 

1086  whai  by  two  short    lines  with 

ith'Tii  Kailway.     It  was  held  in  the  Coin 

lines   of  railway   W6T6    none    the    less    within    th«-    Act 

because  they  were  merely  ancillary  to  tin-  clock  enterprise.     They 

•constituted    ;i  v,  «-vn    ihou-jh   they    were   ancillary;   "the 

:i  of  a  Statute  cannot  !><•  by  imp. mug  into  it  an 

In  East  and  West  India  Docks,  469,  the  same  p  was 

wed.     Tlie  r  :ien«  in  m*  «i   a  >f  a 

•i  i  wa^   autlion/,-,1  l,y  ,\c!  |  o(  .ent 
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Possession  of 
rolling  stock 
not  essential 
for  purposes 
of  Act. 


Opinion  of 
Rigby,  L.  J. 


No  assets. 


Manager 
should  be 
appointed. 


promoted  by  the  railway  companies  interested.  It  was  held  that 
there  was  nothing  in  the  point  that  the  name  of  the  dock  com- 
pany formed  no  part  of  the  title  of  the  Act,  or  that  the  railway 
formed  no  part  of  the  original  scheme  of  the  dock  company. 
The  railway  came  within  the  definition  of  the  Act,  with  the  result 
that  a  receiver  was  due  to  be  appointed  not  only  for  the  receipts 
derived  from  the  passenger  railway,  but  for  those  derived  from  the 
whole  dock  undertaking.  In  this  case  the  railway  had  little,  if 
anything,  to  do  with  the  working  of  the  docks  ;  the  dock  company 
became  owners  merely  because  it  was  found  convenient  to  con- 
struct the  line  for  a  certain  distance  upon  the  superfluous  lands  of 
the  dock  company. 

In  Manchester  and  Milford  Railway  Company,  465,  the  judg- 
ment of  the  Court  of  Appeal  has  frequently  been  taken  to  be  a 
decision  that  the  two  principal  clauses  of  section  4  are  to  be  read 
disjunctively,  although  united  by  the  word  "but,"  and  that  a 
receiver  and  manager  might  be  appointed  under  the  latter  clause, 
although  the  company  might  have  no  rolling  stock  upon  which  a 
judgment  creditor  might  be  attempting  to  levy  execution. 

Eigby,  L.J.,  in  Knott  End  Railway  Company,  474,  expressed 
his  opinion  that  this  was  neither  the  intention  of  the  section  nor 
the  views  of  Jessel,  M.R,  and  the  Court  of  Appeal  in  this  case. 
The  Knott  End  case  was  decided  upon  other  grounds,  and  it  is  not 
clear  whether  Lord  Justice  Eigby's  view  was  adopted  by  the  Court 
or  not. 

In  Knott  End  Railway  Company,  474,  the  railway  was  not  com- 
pleted, was  not  open  for  traffic,  and  had  neither  rolling  stock  nor 
any  other  assets  or  property  upon  which  execution  could  be 
levied.  Farwell,  J.,  had  appointed  a  receiver  upon  a  petition 
made  to  the  Court,  but  the  Court  of  Appeal  reversed  his  decision, 
holding  that  such  an  appointment  was  inexpedient  when  there  was 
no  traffic  to  receive. 

In  Manchester  and  Milford  Railway,  465,  the  Court  of  Appeal 
held  that  the  formal  appointment  of  a  manager  was  necessary  in 
order  to  ensure  that  the  Court  should  have  full  control  of  the 
working  expenditure.  The  receiver  himself  would  have  no  such 
control,  but  would  be  called  upon  to  allow  such  expenditure  for 
working  as  a  certificate  in  proper  form  would  state  to  be  necessary 
to  be  expended.  A  manager  appointed  by  the  Court  would  be  at 
liberty  to  incur  such  expenditure  only  as  to  the  Court  should 
seem  reasonable,  and  should  be  distinctly  approved  by  them. 


PROTECTION  OF  ROLLING  STOCK. 

Under  all   ordinary  circumstances,  one  or  more  of  the  directors  OtnViuis  ..r 
or  managers  of  the  company  would  be  formally  appointed.  shmlr 

In  Midland  Waggon  Company,  464,  the  line  got  out  of  repair,  appointed, 
and  was  closed   for   traffic   owing  to  the  report  of  its  defective  Act  aPPliea. 
condition  made  by  an  inspector  of   the  Board  of    Trade.      The  suspended. 

-ional  Court  held  that  the  Act  did  not  cease  to  apply.  The 
framers  of  the  Act  had  obviously  in  view  a  going  concern,  and  the 
expressions  were  occasionally  a  little  inapt  to  meet  such  a  case  as 
•lie  before  the  Court,  but  the  object  of  a  Statute  ought  not  to 
be  frustrated  on  the  ground  that  some  expressions  will  not  bear 
too  minute  a  criticism. 

In  the  Birmingham  and  Lichfield  case,  465A,  the  line  had  not  Railway  not 
been  constructed,  and  there  were  no  assets  beyond  a  claim  for  cc 
;id    calls    and    the    deposit    money    which   was    in    Court. 
inur  could  be  done  with  this,  since  the  railway  did  not  come 
within  the  definition  of  the  Railways  Abandonment  Act.    The  Court 
held  that  there  was  nothing  to  justify  the  appointment  of  a  receiver. 

In  Mersey  Eailway,  468,  a  receiver  having  been   appointed,  rr...  ,1  m.-s 
another  creditor  petitioned  for  a  second  appointment  of  the  same  ^efit^f  all 

iver  under  the  impression  that  the  words  of  the  section  made  creditors, 
such  a  step  necessary.     On  appeal,  the  company  pointed  out  that 
by  the  or  ie  in  the  usual  form  the  receiver  first  appointed 

was  required   to  ascertain  the  debts  of  the  company  and  their 
respective  priorities,  that  the  second  receiver  could  do  no  more, 
and  that,  moreover,  a  mere  formal  appointment  was  not  harmless, 
as  the  costs  of  similar  proceedings  on  the  petition  of  every  creditor 
1,  in  tin-  <nd,  amount  to  a  considerable  sum.     The  Court  of 
Appeal  held  the  second  appointment  to  be  unnecessary,  since  a 
;itor  obtained  no  priority  on  filing  his  petition,  but  immedi- 
ately appointment  of  a  receiver  all   debts  ranked  part 
passu,  subject  to  al  .istiiiLj  priorities. 

the  cases  of  the  Eastern  and  Midlands  Railway,  470,  and  Sal. 
ornwall  Minerals  Railway,  465r.,  an  arran^rmrnt   was  held  J, 
:    und»T  which   money  had    !»<•  i    l»y  tin-  nominal  sale  of «todc. 

ompany's  rolling  stock,  \vhi<h  had  then  been  repurchased 

purchase  system  under  an  agreement  containing  the  usual 
-es  as  to  retaking  possession  in  the  event  of  any  of  the  instal- 
•  19  becoming  overdue.      On  application  to  allow  payment  of 
1   instalments  as  working  expenses,  the  Court  held 
;r  payment  was  a  proper  outgoing  to  enable  profits  on 
working  to  be  earned  and  distributed  among  the  creditors. 
VOL,  L  U 
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Interest 
by  loan 
bank. 


Materials  In   Navan  and  Kingscourt  Railway,  467,  an  unpaid  creditor 

construction    advanced  a  similar  contention  in  respect  of  his   rails,  but  the 
of  railway.      claim  was  held  to  be  a  "  debt,"  and  not  an  expense  of  working. 
Railway  in  The  position  of  an  unpaid  contractor  who  has  possession  of  a 

hands  of  con-  railway  under  contract  to  put  it  in  order  was  partially  considered 
in  Whadcoat,  471,  but  no  definite  conclusion  was  arrived  at.  The 
case  decides  no  more  than  that  the  contractor  may  not  commit 
waste  by  taking  up  the  rails  he  has  laid  down. 

Application  In   Mersey  Railway,  472,  it  was   thought  that  working  by 

parliamentary  electricity  would  result  in  increased  profits,  but  the  Court  would 

powers.  not  sanction  the  expenditure  of  some  £800  in  promoting  a  Bill 

in  Parliament  with  this  object.     However  well-advised  such  an 

expenditure  might  be,  it  was  not  an  expense  nor  an  outgoing 

which  ought  to  be  paid  out  of  revenue. 

In  Wrexham,  Mold,  and  Connah's  Quay  Railway,  473,  certain 
debenture  interest  was  paid  by  an  order-draft  allowed  by  the 
bankers  of  the  railway  company.  On  the  appointment  of  a 
receiver  the  bank  contended  that,  the  debenture  interest  having 
been  paid  by  means  of  their  money,  they  were  entitled  to  stand 
in  the  shoes  of  the  debenture  holders,  and,  quoad  the  railway 
company,  to  maintain  that  the  interest  had  not  been  paid,  and  that 
it  was  due  to  rank  in  priority  to  all  further  payments  of  principal, 
or  interest.  Their  claim  to  do  so  was  not  admitted. 

In  a  further  case  relating  to  the  same  railway  (475 A),  it  was 
claimed  that  a  sum  awarded  as  compensation  for  damage  to  a, 
ship  owing  to  disrepair  of  the  company's  quay  was  a  working 
expense  or  a  proper  outgoing.  It  was  held  to  be  neither,  as  the- 
non-payment  would  not  in  any  manner  prevent  the  railway  from 
being  carried  on  as  a  going  concern. 

In  doubtful  cases  the  manager  should  obtain  the  sanction  or 
the  Court  before  incurring  the  contemplated  outlay,  especially  if 
any  question  arises  as  to  his  own  personal  interest  (Eastern  and 
Midlands,  515). 

Rolling  stock  The  Protection  of  Boiling  Stock  Act,  1872,  provides  for  the 
case  wnere  a  railway  company's  rolling  stock  may  be  taken  in 
execution  for  the  debt  of  the  owner  of  works  on  which  the  stock 
may  happen  to  be  for  temporary  purposes. 


Damages  in 
course  of 
working. 


Working 
expenses 
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CHAPTER   XXX. 

CANALS. 

THK  position  of  the  traffic  on  canals  is  very  forcibly  stated  in  the  rnrch:i>o  of 
Report  to  Parliament  of  the  Select  Committee  of  1872.     They   ' 
ibe  the  manner  in  which  the  different  railway  companies 
KVII  allowed  to  appropriate  a  series  of  canals  forming  the 
main  links  in  the  route  from  south  to  north  with  the  intention, 
vith  the  result,  of  almost  entirely  destroying  all  through  traffic 
by  canal.     Of  4000  miles  of  river  and  water  communication  in 
tli'-  '  Kingdom  existing  in  1865,  1544  miles  of  canal  h 

been  absorbed  by  railway  companies,  and  the  effect  of  the  absorp- 
is  shown  by  cases  quoted  by  the  Committee.     "  Thus  the  \ 
^h  rate  for  iron  to  London  is  4s.  6d. ;  of  this  the  independent 
•  •t  3s.  for  146  miles,  whilst  the  Birmingham  Canal,  which, 
means  of  a  guarantee,  is   under  the  virtual   control  of  the 
Ion  and  North  Western  Railway  Company,  takes  Is.  Qd.  for 
Other  cases   are   quoted    showing   how   the   power 
by  the  railway  companies  is  exercised  in  order  to  attain 
object  they  had  in  view  in  controlling  them. 

ia   suggestions  an;    made   by  the  Committee  upon  the  R 
possible   steps   to   be   taken    in    order   to  disenthrall    the    canal 
>n,  but  in  the  mean  time  they  urge  upon  Parliament  the 
ssity  of  providing  the   utmost   facility    for  the   obtaining  of 
rates   over   railway-owned    canals,   notwithstanding    the 
.    of  the    owning    railway    COi  < '..mm ittee  Through 

»pini.»n    that    the    conveyance  of  through  tralli--  at 


reasonably  low  rates  is  but  a  form   <>i    the  reasonable  facilities 
by  section  2,  but  they  think  it  xv.-ll  t..  make    p          pro- 
ts  enforcement.     Hence  the  provision  as  to  t 

• 

rates  and  tolls  in  section    11  of  tta  A 

<   ml    (.'..mp.iny   avail  .selves  of  this  JJ 

section  in  order  to  obta  iw  remedy   '  precise  OMMUO^ 
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grievance  pointed  out  by  the  Committee  in  their  Eeport  and  pro- 
vided by  Parliament.     See  Warwick  and  Birmingham  Canal,  426. 
The  Railway  Commission   accordingly  granted  the  through  tolls 
applied  for  by  reducing  the  bar  tolls  charged  on  the  Birmingham 
Prohibition      Canal.     A  Divisional  Court,  considering  themselves  debarred  from 
Court™          referring  to  the  Parliamentary  Eeport,  and  not  having  before  them 
the  means  of  knowing  that  this  was  the  very  particular  case  upon 
which  Parliament  had  been  invited  to  legislate,  came  to  the  con- 
clusion that  it  was  impossible  that  Parliament  could  ever  have 
intended    to   entrust   such    powers   to   the   Commissioners,   and 
absolutely  prohibited  them  from  exercising  them.      "The  short 
ground  of  the  judgment "  was  that,  inasmuch  as  the  Birmingham 
Canal  Company  had  agreed  with  the  North  Western  Company  to 
charge  their  bar  tolls,  the  Act  of  Parliament  quoad  those  bar  tolls 
Law  amended  was  inoperative.     The  views  of  the  Divisional  Court  prevailed 
ActT?888        over  tnose  of  Parliament  for  fifteen  years,  and  it  was  not  until 
1888  that  the  Legislature  expressly  dealt  with  this  particular  mode 
of  obstruction  by  specifically  forbidding  it. 

Scale  appli-  At  the  inquiry  into  the  canal  rates,  tolls,  and  charges  before 
through  tolls  tne  Board  °^  Trade  and  Parliament  the  Lancashire  and  Cheshire 
Conference  treated  the  question  of  facilities  for  through  tolls  as 
of  primary  importance,  and  they  strongly  pressed  for  a  clause 
which  would  provide  a  maximum  toll  on  through  traffic.  But 
although  the  Board  of  Trade  were  not  converted  to  the  view  that 
the  making  provision  for  through  tolls  was  within  their  province, 
yet  they  so  far  acceded  to  the  arguments  pressed  upon  them  as 
to  provide  a  low  scale  for  the  "  remainder  of  the  distance,"  even 
in  the  case  of  very  short  canals.  The  automatic  principle  pro- 
posed by  the  Conference  was  that,  as  regards  tolls,  the  long-dis- 
tance through  toll  should  be  calculated  upon  the  assumption  that 
the  whole  distance  belonged  to  one  company.  The  toll  so  made 
up  would  be  divided  by  mileage  between  the  different  companies. 
Railway  The  general  legislation  which  more  particularly  relates  to 

mSe  appli-     canals  is  contained  in  Parfc  HI.  of  the  Railway  and  Canal  Traffic 

cable  to  Act,  1888. 

By  sections  36  and  37,  regulations  relating  to  railway  traffic 

are  made  applicable,  as  far  as  practicable,  to  canal  traffic. 

Railway-  By  subsection  2  of  section  37  the  Legislature  endeavoured  once 

owned  canals.  again  to  carry  out  the  recommendations  of  the  Committee  of  1872, 

re-enforced  by  those  of  the  Select  Committee  of  1882,  and  to  prevent 

such  bar  tolls  as  those  originally  granted  to  the  Birmingham  Canal 


(   A\U.>. 

from  being  used  for  the  purpose  of  strangling  the  competition  of 
canals  with  railways.  Subsection  2  provides  generally  that  the 
isions  of  the  Traffic  Acts  shall  "extend  to  any  person  whose 
consent  is  required  to  any  variation  of  the  .  .  .  tolls  of  any  canal, 
in  like  manner  as  if  such  person  were  a  canal  company,"  and  the 

ntion  which  the  Divisional  Court  declared  to  be  an  impossi- 
bility, as  regards  the  Birmingham  Canal,  is  further  driven  home 
by  subsection  3. 

In  the  case  of  railway  companies,  the  provisions  of  agreements  A^meim-nte 
confirmed  by  Act  of  Parliament  are  allowed  to  be  set  up  as  an  S^SttMi  of 


-wer  to  a  claim   for    reasonable   facilities,   but,  obviously   in  Jf 

onse  to  the  protest  of  both  Select  Committees  against  the  abuse 
of  bar  tolls,  the  subsection  provides  that  "  nothing  in  any  agree- 
.;,  whether  made  before  or  after  the  passing  of  this  Act,  and 
whether  confirmed  by  Parliament  or  not,  and  nothing  in  this  Act 
shall  prevent  the  Commissioners  from  making  or  enforcing  any 
order  for  a  through  rate  or  toll  which  may  in  their  opinion  !••• 
required  in  the  interest  of  the  public." 

By  section  38  the  Commissioners  are  empowered  to  adjust  the 
3  on  railway-owned  canals  in  such  a  manner  that  the  same  shall  ,  ;(h 

be  reasonable  as  compared  with  rates  upon  the  railway.  "  ""  nii|- 

The  1872  Committee  reported  that  the  regulations  upon  canals 
might  be  so  framed  as  intentionally  to  impede  the  traffic. 

By  section  40,  subsection  3,  the  Board  of  Trade  may  at  any  time  Canal  i 
How  any  objectionable  bye-law  or  regulation  to  which  their 
attention  may  be  called,  and  the  bye-law  will  forthwith  cease  t" 
have  any  effect.     For  forms  of  live-laws,  see  pa-^es  t'Jl  and 

When  the  Board  of  Trade  an-  informed  that   tin-  works  of  a  insj.,.,  ti,,i,  ,,f 

are  in  a  condition  to  cause  serious  hindrance  to  traffic,  they  '  " 
lay  appoint  an    in-jM-rtnr,    who   shall   have  the  full  powers  of 
inspection  and  report  of  a  railway  inspector.     With  the  inconse- 
e  which   is  the  inherent  characteristic  of  Traffic  Acts,  the 

MO  furl  her,  and  the  remedy  provided  lor  this  si 
stops  short  at  a  report  to  the  Board  of  Trade. 
Section  42  is  provided  to  m«  •  i  the,  case  of  the  >n  <•!  ini 

rect  control  by  railways  over  ca;  the  purchase  of  any 

tines  of  any  director  or  official  <-i 

;iy  company.     In  the  event  of  any  such  misapplication  of 
i  chased  is  to  be  for  the  Crown, 

1  oss  to  tl  i  .  >lders  made  good  by  the  directors 

-  concerned  in  tin-  transaction. 
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Working  Canal  companies  are  authorized  to  enter  into  agreements  for 

jts'  through  working  similar  to  those  authorized  in  the  case  of  railway 
companies. 

Abandoned  Part  III.  of  the  Act  concludes  with  provisions  relating  to 

abandoned  and  derelict  canals. 

Maintenance         The  question  of  the  direct  control  of  canals  by  railway  com- 

owSJdTanals  Panies  na(^  been  previously  dealt  with  by  the  Act  of  1872,  in 
conformity  with  the  recommendations  of  the  Select  Committee  of 
that  year.  That  Committee  had  been  appointed,  in  view  of  the 
great  number  of  amalgamations  between  railway  companies  pro- 
posed in  the  then  current  session  of  Parliament,  to  inquire  into 
their  effect  upon  competition,  and  the  burden  of  their  report  was 
that  competition  existed  to  a  small  extent  only  so  far  as  railway 
companies  were  concerned,  and  that,  such  as  it  was,  it  would  not 
be  very  seriously  affected  by  further  amalgamation.  But  they 
insisted  strongly  that,  as  a  counterpoise,  the  competition  by  sea 
and  by  canal  should  be  protected  against  further  encroachment  on 
the  part  of  railway  companies.  Competition  by  sea  was  existent 
and  effective,  and  the  mode  of  preservation  recommended  was 
the  retention  of  all  harbours  in  the  hands  of  public  authorities. 
The  railway  companies  had  succeeded  in  destroying  almost  every 
vestige  of  canal  competition,  and  the  Committee  recommended  at 
every  turn  and  phase  of  their  exhaustive  report  that  the  libera- 
tion of  canals  from  railway  control  should  be  made  the  condition 
of  the  granting  of  further  powers  of  amalgamation.  See,  especially, 
page  34,  of  Vol.  II.,  where  the  institution  of  a  Eailway  Commission 
was  advised  with  the  view  of  ensuring  "  that  the  principles  of  the 
Eailway  and  Canal  Traffic  Act  be  strictly  carried  into  effect  by 
requiring  every  company  owning  a  canal  to  maintain  it  in  a  state 
of  thorough  efficiency." 

Act  1873.  This  question  of  maintenance  is  provided  for  by  section  17  01 

the  Act  of  1873.  Every  railway  company  owning  or  having  the 
management  of  any  canal  shall  at  all  times  keep  it  thoroughly 
repaired  and  dredged  and  in  good  working  condition,  and  shall 
preserve  the  supplies  of  water  to  the  same,  etc. 

Provisions  of         This  section  was  attempted  to  be  enforced  in  the  case  of  the 

inapplicable  Upper  Avon  Navigation  in  the  hands  of  the  Great  Western  Eail- 
way Company,  but  the  Eailway  Commission  accepted  the  answer 
of  the  railway  company  that  the  tolls  derived  from  the  canal  were 
insufficient  for  its  maintenance,  and  that  it  would  be  ultra  vires  to 
apply  railway  receipts  for  that  purpose,  and  they  accordingly 
allowed  it  to  be  abandoned  (Foster,  477). 


CANALS. 

In  the  case   of  Parnaby,  476,  the  Exchequer  Chamber  held  Common  law 
that,  apart  from  the   obligations  imposed  by   a  canal  company's  p^Jerve 

il  Act  the  owners  of  a  canal  taking  tolls  for  the  navigation  navigation. 
were  bound  by  the  principles  of  common  law  to  adopt  all  reason- 
able precautions  for  making  the  navigation  secure. 

The  question  was  much  discussed  in  the  case  of  the  Hunting-  Ouae  Naviga- 
-iiire  County  Council  against  the  owner  of  the  Ouse  Navigation 
(478),  who,  inconsequence  of  disputes  and  litigation  with  the  local 
authorities,  took  steps  to  render  the  upper  portion  of  the   river 
uniiiivi^able.     The  defendant  was  ordered  to  restore  the  navigation 
to  its  former  condition,  but  the  Court  hesitated,  under  the  per- 
s  of  the  old  Acts,  to  order  him  either  to  execute  really 
'•tive  works  or  to  abandon  his  claim  to  control  the  waterway. 
Later  on,  the  question  of  the  right  of  an  owner  of  a  navigation  ov.ru.-ii.m 
to  control  it  according  to  his  own  personal  wishes  or  interest  was  ln 

:i  brou  i:  lit  before  the  Court  in  a  case  between  the  same  parti 

The  owner  conducted  his  own  traffic  in  a  manner  adapted  to  the 

•3   of  the   water  supply;  the  complainants  alleged  that 

inplied  with  110  means  of  information  which  would 

le  them  to  regulate  theirs  in  the  same   manner,    and   that 

destructive  of  their  traffic   resulted   from  the   change  of 

iod  adopted.     The  Court  came  to  the  conclusion  that  nothing 

by  the  defendant  was  of  the  nature   of  destruction  or  of  a 

,tl  to  provide  reasonable  facilities  for  the  forwarding  of  traffic 

(Huntingdonshire  County  Council,  519). 

In  deriding  cases  of  undue  preference  of  canal  traffic,  the  Court  I'miu.  ; 

or  to  be  of  Opinion  that  then-  exists  a   somewhat  wider  se. 
for  of  ih.-ir  di-eretion  than   in  the  case  of  railways,  weathor  A  Co. 

•  •I'Ynrk,  as  owners  of  the  navigation  there,  had 

into  an  ainv.-nient  with  a  linn  of  millers  to  charge  »'•//.  ]"•! 

lolls  upon  a  t.ratlir  of  2-l,<Mio  tuns,  and   to  make  no  charge  at 

nj.on    the    remainder,    with    tin-    result   that    the    tolls    paid 

.•I.  per  ton  only.     Under  the  circumstances,  the  Court 

•  of  opin  :'•'/.  would  be  a  reasonable  charge  to  mal 

as  ;i   in  \veen  the  1J<Z.  and  the  (></.  wlm  h 

the  «lefts.  were  respectively  claiming  (M 
:  weather  and  Company,  479). 

At  of  tin;  revised  classify  nd  of  the  r*nai  iuu». 

;  ehai-es  (,f  th«   railway  companies  in  the  yews 


rtook  a  similar  service  in  respect 
lable  on  canals,  and  the  revised 
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schedules  of  all  the  canals  were  submitted  to  Parliament  in  1893-4. 
A  list  of  the  Canal  Kates,  Tolls,  and  Charges  Confirmation  Acts, 
1893  and  1894,  is  given  in  Vol.  II. 

Ciaasi6cation.        The  classification  is  that  adopted  in  the  case  of  the  railway 

tolls.8 '  companies.      The  more  important  of  the  canal  companies  have 

undertaken  the  business  of  carriers  upon  their  canals,  and  in 
consequence  it  devolved  upon  the  Board  of  Trade  to  submit  scales 
of  maximum  rates  as  well  as  schedules  of  tolls. 

Conditions.  The  general  conditions  applying  to  the  maximum  rates  were 

based  upon  those  approved  in  the  case  of  railways,  with  such 
modifications  as  are  necessary  for  the  difference  of  circumstances, 
but  in  particular  the  definitions  of  conveyance  rate  and  of  station 
and  service  terminal  are  closely  similar. 

Lien  for  There  is  a  section  introduced  among  the  conditions  giving  the 

company  a  lien  for  unpaid  "  tolls  and  charges "  on  boats  and 
cargo.  The  section  is  modelled  upon  the  corresponding  section 
(section  97)  of  the  Kail  ways'  Clauses  Act,  1845,  and  it  is  to  be 
noted  that  it  is  distinctly  made  applicable  only  to  "  tolls,"  and  not 
to  "  rates."  The  words  are,  "  if,  on  demand,  any  "bye-trader  fail  to- 
pay  the  tolls  or  charges  due  to  the  company,  etc." 

Timber,  com-        The  ascertainment  of  the  weight  of  timber,  which  was   left 

puted  weight.  Open  in  the  raiiwav  schedules,  is  specifically  provided  for,  and  is 
fixed  at  a  measurement  of  tape  over  bark  with  a  divisor  of  144. 
The  provisions  for  the  charging  of  rates  for  the  conveyance  of 

ami  tolls.  traffic  for  short  distances  are  similar  to  those  of  the  short-distance 
clause  on  railways,  but  the  equivalent  minimum  short-distance 
toll  for  the  use  of  the  canal  is  based  upon  the  assumed  value  of 
water  wasted  by  the  opening  of  a  lock.  On  the  Aire  and  Calder 
Canal  the  minimum  toll,  if  a  boat  passes  through  a  lock,  is  5,9. ; 
on  the  narrow  canals  it  is  2s.  6d. ;  on  the  Kochdale  Canal  the  mini- 
mum is  7s.  6d. ;  a  boat  passing  through  the  summit  pool  of  the 
Kochdale  Canal  must  pay  a  minimum  toll  of  10s.  Two  narrow 
boats  passing  through  the  lock  of  a  broad  canal  at  the  same  time 
are  to  be  counted  as  one. 

Special  Various  clauses  in  the  companies'   Special  Acts  preserve   or 

provide  for  the  payment  of  special  charges  for  special  works  or 
circumstances,  as  that  of  the  Stanley  Aqueduct  on  the  Aire  and 
Calder  Navigation,  the  mileage  of  which  is  to  be  taken  at  two  miles. 
Some  of  the  principal  of  these  exceptional  tolls  are  mentioned 
in  Vol.  II.,  at  p.  445. 


CHAPTER   XXXI, 

PCBLICATION. 

different  Statutes  provide  for  the  publication  of  the  rates  and 

s  chargeable  and  in  force,  and  of  notices  relating  to  conditions, 

bye-laws,  and  the  like.     The  provisions  relating  to  publication 

.scattered  through  various  Acts  of  Parliament,  and  it  is  not 

always  made  quite  clear  what  it  is  that  Parliament  has  prescribed, 

r  what  the  result  is  which  would  follow  from  inattention. 

Bye-laws. 

regulations  relating  to  the  publication  of  bye-laws  have  Bye-laws, 
been  dealt  with  under  that  heading  (vide  supra). 

Tolls  on  Railways. 

The  publication  of  the  tolls  chargeable  for  the  use  of  a  railway  /^ 

by  sections  93  to  97  of  the  Railways'  Clauses  Act, 

5.     Although  the  user  of  railways  upon  payment  of  tolls  has 

:ically    become     obsolete,    it    still    remain-    not    altogether 

to  consider  the  provisions  relating  to  tolls,  for  the 

reason  that  the  word  "toll"  covers  Wln-n    a   railway 

pany  desires  to  exercise  powers  in  respect  of  "  rates  "  authori 
under  the  expression  "tolls,"  it  becomes  necessary  to  consider 
far  the  provisions  relating  to  the  puhliratiun  of  tolls  ought 
been  and  actually  have  been  complied  with 
Section  93  deals  with  the  publication  of  tolls  by  means  of 
iore  boards  exhibited  in  some  urns  plat  station 

re  th«-  tolls  shall  he  made  payable.     \Vh 
Uted  is  a  list  of  the   tolls   authorized,   and    which  shall   be 

ie  com  pa 

Knglish  Court  of  Appeal,  in  •!«-. -i.liii«  (Brown,  397)  that 
posts  was  not  a  condition  precedent 
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cation  of 
*'  rates."— 
C.A. 


Act  1845  does 
prescribe 
publication  of 
•"  rates." — 
Court  of 
Session. 


*  Toll " 
maxima  held 
not  applicable 
to  siding 
traffic. 


Lien  on  tolls 
does  not 
<5over  rates. 


Coal  traffic 
held  subject 
to  lien. 


the  charging  of  passenger  fares,  inferentially  decided  the  point 
that  the  rates  exacted  by  the  company  need  not  be  exhibited  on 
boards  at  every  station. 

In  Scotland  the  point  has  been  decided  differently,  Lord 
Shand,  when  Lord  Ordinary,  holding  that  the  general  lien  of 
section  97  extends  to  rates  charged  for  the  carriage  of  goods,  and 
inferentially,  therefore,  that  the  provisions  relating  to  the  exhibition 
of  tolls  apply  to  rates  also  (Guild,  75).  His  lordship,  in  the  course 
of  his  judgment,  expressed  the  opinion  that  the  further  legislation 
relating  to  publication  of  rates  was  in  extension,  and  not  in 
limitation  of  the  earlier  Acts.  If  tolls  were  not  published,  then, 
by  the  operation  of  section  95,  they  could  not  be  demanded ;  but 
section  95  clearly  referred  to  tolls  only,  hence,  if  rates  were  not 
exhibited,  as  they  ought  to  be  in  conformity  with  section  93,  no 
consequences  followed. 

It  has  been  sought  also  to  maintain  in  some  instances  the 
proposition  that  when  such  traffic  as  coal  is  carried  from  siding 
to  siding  in  owner's  waggons,  it  is  the  toll  clauses,  and  not 
the  rate  clauses,  which  apply  (Aberdeen,  213,  Chatterley,  214). 
So  late  as  in  1900  the  North  British  Company  advanced  the 
proposition  •  that  they  were  entitled  to  charge  tolls  on  certain 
traffic,  when  the  toll  charge  would  be  higher  than  the  maximum 
rate  (Cowan,  240).  The  Courts  have  not  yielded  to  these  con- 
tentions, which,  in  reality,  were  only  advanced  in  order  to  justify 
charges  declared  otherwise  to  be  unauthorized.  The  reports  of 
the  cases  do  not  state  how  and  in  what  manner  the  tolls  were 
published  in  those  instances. 

Section  97  is  the  section  which  gives  a  general  lien  on  waggons 
and  merchandise  for  non-payment  of  tolls.  In  Wallis,  74,  an 
English  Court  distinctly  decided  that  the  word  "  tolls  "  in  this 
section  did  not  apply  to  "  rates,"  but  a  contention  similar  to  that 
last  mentioned,  that  coal  traffic,  when  the  company  furnished  loco- 
motive power  only,  was  toll  traffic  for  the  purposes  of  the  section, 
was  approved  by  Bacon,  V.-C.,  in  North  Central  Waggon  Company, 
78,  and  the  learned  Vice-Chancellor  also  held  that  the  coal  tolls 
or  rates  of  the  Manchester,  Sheffield,  and  Lincolnshire  Eailway 
Company  had  been  duly  published.  This  case,  and  all  other  cases 
relating  to  general  lien,  with  the  exception  of  Wallis,  74,  and 
Guild,  75,  were  ultimately  decided  upon  different  issues,  but  the 
judgment  of  Bacon,  V.-C.,  that  the  coal  rates  in  question  were 
tolls,  is  not  reported  as  being  overruled.  As  before  mentioned, 
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:he  question  of  publication  is  of  importance,  should  the  theory  be 
^ventually  accepted  and  acted  upon. 

By   section    94,   "  milestones,    posts,    or    other    conspicuous  Milestones. 

are  to    be   set  up   and   maintained   along  the   line  at 
stances  of  a  quarter  of  a  mile,  and  by  the  next  section  no  tolls 
to  be  taken  unless  the  boards  are  exhibited  as  directed,  and  the 

r-niile  posts  set  up. 
The  Scotch  and  English  Courts  are  of  one   mind   that  the  Omission  of 

don  to  set  up  the  posts,  whether  accidental  or  intentional,^1 
mid  not  affect  the  company's  power  to  charge  fares  or  rates.          affect  rat«-s. 
rious    penalties   are   imposed  upon  railway  companies  for  No  penalty 
m-compliance   with    the   provisions   of  the   Act,   but   none   is  topjSTSp 
iposed   in   respect   of  non-compliance  with   section  94.     It  is  milestones. 
>vious  that  if  the  group  of  sections  93-102  is  intended  to  have 
jference   to   tolls   only,   no   penalty   is   needed,   the   default   of 
authority  to  demand  tolls  constituting  an  ample  sanction  to  the 
>n.    So  far  as  rates  are  concerned,  the  information  requisite  is 
lied  by  the  insertion  of  the  distances  in  the  station  rate-book. 
There  is  a  provision  of  the  Traffic  Act  of  1888,  section  33,  ScheduU-  of 
•  •ction  2,  relating  to  the  printing  and  sale  of  copies  of  the  ™v^ 

•s'  schedule  of  maximum  tolls.   It  appears  to  have  reference 
to  revised  tolls  only,  and  consequently  to  be  applicable  to  canal 
only. 

Cana/  yy/.s. 

With  tin-  exception  of  the  last-mentioned  provision,  there  is  no  <  ;lli:,i  <,,ns. 
•ral   Statute  which   prescribes   the   publication  of  canal  tolls. 
J  rompa:  would  all  he  of  an   earlier  date 

:id  hence  the  provisions  as  to  publication  would  be 
Special  Acts.     It  may  be  very  generally  taken  for 
'•ompanies'  toll  clauses  are  practically  copied 
canal  oompai 


Stc 

lly  accept '-d   view  of  sections  93   to  102  of  th  r»u 

luses  Ac  ..ri-inally  was  that  they  related  to  book*> 

ly,   as    they    have   the  appearance  of  doing.     Railway  Rates  not 
panics  accordingly  did  nd  *had- 

tation  agents  as  to  charges  on  merchandise  traffic  were 
«»d  upon  as  being  of  a  private  character,  and  no  trader  had  any 
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direct  means  of  knowing  what  rates  were  charged  to  his  rivals  and 
competitors. 

Non-publica-  The  Parliamentary  Committee  of  1872  considered  this  to  be 
b^Co^mittee  a  special  grievance  requiring  statutory  remedy.  They  report  upon 
of  1872.  this  point  as  follows : — 

"  On  the  other  hand,  the  case  of  the  public  against  the  railway 
companies  is  a  very  strong  one.  They  are  monopolists  who  are 
unlimited  in  their  charges  for  carriage,  except  by  the  Parliamentary 
maximum,  and  who  are  restricted  by  no  definite  limit  whatever  as 
regards  terminal  charges ;  these  two  charges  they  mix  up  together, 
and  under  the  present  system  they  do  not  separate  them.  They 
are  practically  under  no  restriction  except  that  of  their  own 
interest,  which  may  not  be  the  same  as  that  of  the  public ;  they 
claim  and  exercise  the  right  to  vary  their  charges  to  any  extent 
they  please  within  the  Parliamentary  maximum,  to  favour  one- 
place,  or  one  description  of  trade,  at  the  expense  of  another,  to 
charge  high  rates  for  short  distances,  and  low  rates  for  long 
distances,  or  to  charge  two  different  rates  for  the  same  service,  if 
they  think  it  to  their  interest  to  do  so.  And  not  only  do  they 
claim  to  exercise  all  these  powers,  but  they  refuse  to  tell  the- 
public  how  they  exercise  them,  or  why  they  exercise  them.  One 
railway  manager,  indeed,  expressly  objects  to  let  the  public  have 
information  concerning  special  rates  or  contracts,  and  almost 
admits  that  all  traders  are  not  charged  equally.  The  remedies 
given  by  the  Eailway  and  Canal  Traffic  Act,  1854,  must  under 
such  circumstances  fail  for  want  of  the  requisite  knowledge.  And 
the  recent  Act  by  which  companies  carrying  goods  are  bound,  on 
application  made  within  a  week  after  payment,  to  give  an  account 
distinguishing  between  rates  for  conveyance  and  terminal  charges- 
is  really  useless ;  in  the  first  place,  because  the  trader  is  practically 
unable  to  enforce  the  law  against  a  rich  and  powerful  company  'r 
in  the  second  place,  because  he  wants  to  know  what  he  has  to  pay 
before  paying  it,  and  also  what  his  neighbours  and  rivals  are 
paying;  and  in  the  third  place,  because  the  companies  do  not 
themselves  distinguish  accurately  between  terminal  charges  and 
mileage,  and,  when  an  inquiry  is  made,  can  only  give  an 
approximate  answer." 

Remedy  Their  views  as  to  the  proper  remedy  were  "  that  every  company 

required.         Sh0uld  be  compelled  to  keep  at  every  station  a  book  of  all  the- 

rates,  including  special  contracts  chargeable  at  that  station,  and 

distinguishing  terminals  from  mileage  rates ;  that  no  rate  should 
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.rally  chargeable  unless  first  entered  in  this  book  ;  and  that 

book  should  be  always  accessible  to  the  public.     If  these 

isions  are  not   complied   with,  the   Commission   referred   to 

below  should,  on  complaint,   have  power  to  make   and   enforce 

orders  compelling  compliance.   And  if,  in  any  case  upon  complaint 

made  to  the  Commission,  a  case  is  made  which  creates  primdfade 

an  appearance  or  suspicion  of  infringement  of  the  Railway  and 

1  Traffic  Act  by  undue  preference,  the  Commission  should 

power  to  require  the  company  to  state  their  reasons  for  the 

-re." 

Their  final  and  formal  conclusion  and  recommendation  was : —  uCo»mmenda- 

"11.  The  companies  ought  to  be  compelled,  by  exhibition  of 

i  every  station,  to  inform  the  public  what  rates  they 

•'»ds  to  all  stations  to  which  they  book,  distinguishing 

•  •en  milt-age  and  "terminals,"  and  giving  all  special  rates  and 

3.   If  complaint  is  made  that  this  condition  is  not  properly 

complied  with,  the  Commissioners  mentioned  below  should  have 

•  enforce  it." 

It  will  be  noticed  that  the  Parliamentary  Committee,  in  their  Outline  of 
il  recommendation,  omit  their  informal  suggestion  that  no 
-hould  l>e  legally  chargeable  unless  first  entered  in  this  book; 
uggestion  accordingly  finds  no  place  in  the  Statute.   As  regards 
linder,  it  is  enacted  by  section  14  of  the  Regulation  of 
Railways  Act,  1873,  that, 

ilway  and  canal  company  shall  keep 
at  each  of  their  stations  and  wharves 
a  book  showing 

v  rate  for  tin;  time  l.cin^  charged  for  the  carriage  of  traffic 

station  or  wharf 
to  any  place  to  which  they  bunk, 

ider  any  special  contract, 
lie  distance  from  that  station. 

lKX)k  is  to  be  open  to  the  inspection  of  any  person  without 
payment  of  any  fee. 

-ion  as  to  dissection  follows,  referred  to  inj 

mm  penalty  imposed  for  failure  to  comply  with  tl  for 

offence,  £5,  and  in  the  case  of  a  olul-fc*- 
nuing  offence,  the  same  for  every  day  during  which  the  offence 
••*,  recover.il.l"  m.  Summary  Jurisdiction  Acts. 

Railway  CommiBnonan  have  jurisdiction  to  enforce  com-  Jurisdiction 
ith  the  section,  but  not,  it  would  seem,  to  enforce  the 
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penalties  prescribed.  So  far  as  the  power  of  that  Court  is  con- 
cerned, it  would  be,  to  order  the  company  complained  of  to  comply 
with  the  section,  and,  in  case  of  non-compliance  with  such  an  order, 
then  to  impose  penalties  not  exceeding  £200  per  day. 

C.  and  D.  The  traders  consider  that  the  entry  in  the  station  rate-books 

entered1  y       °^  those  rates  only  which  include  a  charge  for  the  service  of  collec- 
tion and  delivery,  and  not  those  showing  the  charge  from  any  given 
Traders'         station,  does  not  constitute  a  compliance  with  the  section.     The 
ice'       reality  of  the  grievance  consists  in  the  fact  that  the  rate  of  the 
rate-book  is  charged  in  the  first  instance  to  the  trader  paying  for 
carriage,  whether  the  company  have  performed  the  service  of  cartage 
or  not. 

Smith  and  The  practice  followed  in  the  matter  was  stated  to  the  Court 

Forrest,  501.   in  the  cage  of  gmitll  and  Forrest>  591.     The  applicants  complained 

that  they  were  put  to  the  inconvenience  and  trouble  of  having 
to  make  formal  application  for  a  rebate  in  each  instance.  They 
complained  that  a  rebate  of  both  collection  and  delivery  was  always 
refused,  on  the  ground  that  either  the  consignor  or  the  consignee 
must  necessarily  be  in  the  position  either  of  not  having  performed 
the  cartage,  or  of  not  having  paid  the  rate  which  included  it. 

The  Court  made  no  order  on  the  point,  upon  the  understanding 
that  station  to  station  rates  would  be  quoted  when  applied  for. 
The  quotation  would  necessarily  involve  the  entry  in  the  rate- 
book. 

Cartage  A  third  head  of  grievance  arose  when  the  rebate  allowed  was 

less  than  the  amount  added  to  the  rate  for  cartage.  In  some 
instances  the  charge  enforced  would  bring  the  rate  above  the 
maximum.  Wright,  J.,  in  the  course  of  the  same  case,  expressed 
his  view  that  such  a  claim  was  untenable.  "  The  charge  is  Is.  4d. 
for  cartage,  and  6d.  for  being  ready ;  you  cannot  charge  Qd.  for  being 

Xempson,  232.  ready  to  cart."  This  is  not  inconsistent  with  the  view  taken  by 
the  Court  in  Kempson,  232,  when,  after  pointing  out  that  the 
matter  was  not  formally  before  the  Court  for  decision,  the  Presi- 
dent added :  "  But  we  doubt  whether  the  charge  for  delivery  by 
the  company  may  not  properly  be  of  higher  amount  than  their 
rebate,  for,  as  to  that  traffic,  the  company  quote  both  a  non-carted 
and  a  carted  rate,  and  if  a  customer  purposes  to  employ  his  own 
carts  to  deliver,  it  is  open  to  him  to  have  the  goods  invoiced  at 
the  non-carted  rate,  and  if,  notwithstanding,  he  has  the  goods  sent 
at  the  carted  rate,  as  the  company  must  in  that  case  make  prepara- 
tion to  deliver  by  their  carts,  there  would  be  something  fairly  due 
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to  them  on  that  account,  which  would  so  far  decrease  the  amount 
that  could  be  claimed  from  them  as  rebate." 

In  Perkins,  480,  the  defendants  contended  that  the  right  to  inspect  insii.M-ti.ni 
did  not  involve  the  right  to  make  extracts.     The  applicant  was  JITi-opy8  righ< 

couutant,  who  had  been  instructed  by  an  association  of  traders 

: epare  a  case  in  connection  with  the  Widnes  rates.     He  stated 

lie  required  to  copy  the  greater  part  of  the  book,  and  that  his 

doinu;  so  would  occupy  about  a  fortnight.     The  Court  granted  his 

ion,  being  of  opinion  that  the  words  "  open  to  inspection  " 

tantamount  to  ordering  that  there  should  be  a  publication  of 

the  rate-book. 

In  the  case  of  the  Harborne  Railway  Company,  482,  the  North  Traffic  from 

ipany  refused  to  enter  their  coal  rates  in  the  rate-81 
book,  on  the  ground  that  coal  tratlio  was  forwarded  from  a  siding, 
and  not  from  a  station.     The  Court  held  that,  in  the  absence  of 
letinition  of  the  term  "station"  or  "wharf,"  it  would  not  be 
u'ivinu  them  too  general  a  meaning  to  hold  that  a  place  from  which 
a  rate  is  charged  is  a  station  or  wharf  of  the  company.     The  pro- 
visions of  the  Act  would  be  almost  nugatory  if  none  but  strr 
on  rates  were  required  to  be  entered  in  the  rate-book,  since 
affic  and  carted  traffic  formed  the  great  bulk  of  the  com- 
panies' business.     "  We  think  the  most  suitable  place  for  keeping 
and  exhibiting  the  mineral  rates  would  be  the  nearest  station  for 
goods  in  general." 

This  lion   of  the   Commissioners  was  adopted  by  the 

and  is  prescribed  by  section  34  of  the  Kail  way  and 
Vatlic  Act,  1888. 
In  Jones,  483,  it  was  contended  that  the  section  was  complied  Mineral  traffic 

mineral  traffic,  by  the  keeping  of  three  rate-books 
iree  central  stations  only — Newcastle,  Darlington,  and  York,  office. 
All  accounts  were  sent  out  from  offices  at  tin-so  three  stations. 
Eastern  Company  alleged  that  the  traffic  was  "booked" 

<:ourt  did  not  accept  that  interpretation  of  the  t 
book."    If  the  "book  lone  at  other  places  than  the 

:ig,  the  obligation  imposed  by  Statute  was  to  keep  the  rate-book 
re,  and  the  Court  had  no  jui  i  to  make  orders  to  any 

:ect. 

The  Court  again  so  held  in  the  converse  case  of  Oxlade,  484. 
licant  desired  to  inspect  one  of  the  three  rate-books  men- 
last  case,  but  the  (  ing  no  jurisdiction,  were 
a  position  to  make  the  order  appl  i 
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Board  of  In  the  application  of  the  Lancashire  and  Cheshire  Conference 

orde^asto      (490)>  tne  rignfc  to  ^ave  station  to  station  rates  inserted  in  the 

S.  to  S.  rates,  station  rate-books  was  claimed  upon  another  ground.    By  an  Order 

of  the  Board  of  Trade,  dated  the  6th  of  December,  1892  (see  copy 

at   page  369),  the   railway   companies   were    absolved   from!  the 

necessity  of  publishing  the  increases  of  rate  intended  to  be  made 

on  the  1st  of  January,  1893. 

The  terms  of  the  Order  were  construed,  on  behalf  of  the  traders 
to  mean  that  station  to  station  rates  were  to  be  published  in  the 
rate-books  kept  at  the  stations,  and  the  collected  and  delivered 
rates  were  to  be  published  in  books  to  be  kept  at  the  receiving 
offices.  The  traders  contended  that,  although  the  issuing  of  this 
part  of  the  Order  might  be  beyond  the  province  of  the  Board  of 
Trade,  yet  the  railway  companies  were  bound,  as  a  matter  of  law, 
either  to  abide  by  the  terms  of  the  whole  Order  as  it  stood,  or  to 
refrain  from  availing  themselves  of  the  benefit  to  be  derived  from 
the  part  of  it  which  was  in  their  favour. 

The  Conference  came  to  an  understanding  with  the  railway 
companies  upon  the  subject  of  the  increases  of  rate,  and  did  not 
proceed  further  with  the  application  referred  to.  This  particular 
phase  of  the  question  was  presented  to  the  Court  in  the  case  of 
Smith  and  Forrest,  501,  but  as  the  Court  held  that  the  increases 
of  rate  impugned  were  not  justifiable  on  their  merits,  this  special 
argument  did  not  receive  attention. 

Preservation  of  Rate-books  0/1892. 

Rate-books  of        By  the  Kail  way  and  Canal  Traffic  Act,  1894,  section  1,  sub- 
preservec!6       section  3,  the  railway  companies  are  required  to  keep  a  record  of 
the  rates  in  force  in  1892,  and,  upon  demand,  to  supply  copies 
of  or  extracts  from  the  books  and  documents  relating  to  them. 

Steamship  Rates. 

Steamship  An  ambiguous   subsection  of  the  Eailway  and  Canal  Traffic 

Act,  1888,  subsection  5  of  section  33,  would  appear  to  provide 
for  the  publication  of  the  rates  quoted  for  cross-channel  traffic,  and 
for  the  division  of  each  rate  into  its  component  parts  of  land  and 
sea  carriage. 

No  useful  purpose  would  be  served  by  an  endeavour  to 
anticipate  the  construction  the  Court  may  think  it  right  to  put 
upon  this  subsection. 


PUBLICATION.  ;;n:> 

Classification. 

By  section  33,  subsection  1,  the  book  containing  the  general  Cii 

-itication  of  merchandise  is  to  be  open  for  inspection  at  every  inspect^ ' 
station.    Copies  of  the  same  are  to  be  kept  on  sale  at  the  principal  <  his>i: 
office  of  the  company,  at  a  price  not  exceeding  Is.  Jj^  k 

This  part  of  the  section  is  complied  with  by  the  publication  of 
Railway  Clearing   House  Classification,  which  contains   also 

>cale  of  charges  for  smalls,  and  other  scales  of  charges  and 

Nations. 

Schedules  of  Maximum  Rates  and  Tolls,  etc. 

These   also   are   to   be   published  and  kept   for  sale  at   such  s.-h.^lu! 
viable  price  as  the  Board  of  Trade  may  prescribe. 

Increase  of  Rates. 

•tice  of  intended  increase  of  rates  is  to  be  published  in  such  in.-n  :»se  of 
manner  as  the  Board  of  Trade  may  prescribe.     The  order  of  the 
Board  requiring  an  advertisement  in  newspapers  is  given  inj 
age  367. 

Passenger  Fares. 

These  are  required  to  be  exhibited  in  a  conspicuous  place  in  i»ns- 

"M.kinu'-office  of  each  station   (Regulation   of  Railways  Act,1 
1868,  section  15). 

By  the  Regulation  of  Railways  Act,  1889,   section  6,  every 
passenger  ticket  shall  bear  upon  its  face  the  fare  chargeable 
<>urney  for  which  it  is  issu«-.l. 

Steamship  Fares. 

When  a  through  ticket  is  issued  available  for  conveyance  by  - 
rail  and  steamer,  "  the  ticket  shall  have  the  amount  of  toll  charged  f*n>l 
for  conveyance  by  the  steam  vessel  distinguished  from  the  amount 
conveyance  on  tin-  railway."     This  provision  is  cou- 
rt in  Part  IV.  of  the  Hallways'  Clauses  Act,  1863,  and  applies 
steam  vessels  as  th'-P-in  d' -lined. 
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CHAPTER  XXXII. 

DISSECTION  OF  RATES. 

Report  of       ONE  of  the  salient  grievances  of  the  traders,  as  laid  before  the 

mfttee,Ci872.  Select  Committee  of  1872,  was  the  enforcing  of  the  disputed 
charge  for  station  terminals.  See  the  case  of  the  trader,  as  stated 
by  the  Committee,  in  the  previous  chapter,  with  their  proposed 
remedies  and  recommendations. 

The  statutory  provisions  as  to  the  dissection  of  rates  have  been 
as  follows : — 

Regulation  of  By  section  17  of  the  Regulation  of  Railways  Act,  1868,  the 
company  is  required,  upon  application,  to  render  an  account  for 
any  charge  made  for  the  conveyance  of  goods,  and  to  distinguish 
how  much  of  the  charge  is  for  conveyance,  "and  how  much  of 
such  charge  is  for  loading  and  unloading,  covering,  collection, 
delivery,  and  for  other  expenses,  but  without  particularizing  the 
several  items  of  which  the  last-mentioned  portion  of  the  charge 
may  consist." 

It  may  be  noticed  that  the  framers  of  the  section  omit  any 
special  reference  to  station  terminals  or  to  any  of  the  services 
which  have  subsequently  given  rise  to  so  much  litigation. 

Regulation  of  The  section  appears  to  have  had  no  practical  effect,  and,  in 
pursuance  of  the  recommendations  of  the  1872  Committee,  further 
dissection  was  required  by  the  Regulation  of  Railways  Act,  1873. 
The  expression  quoted  above  is  replaced  by  "how  much  is  for 
other  expenses,  specifying  the  nature  and  detail  of  such  other 
expenses."  But  the  section  does  not  provide  that  this  information 
is  to  be  given  at  the  request  of  persons  paying  the  charge,  but, 
upon  application  to  the  Railway  Commissioners,  they  may  order 
the  dissection  given  by  the  companies  to  be  entered  in  the  rate- 
book. 

Tiie  Provisions  of  this  section  have  been  found  to  be  no  more 

Commis-         effectual  for  the  purpose  contemplated  than  those  of  the  earlier  Act. 
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The  view  of  the  Statute  taken  by  the  Commissioners  was,  that 
the  customer  was  entitled,  as  of  right,  to  full  information  as  to 
the  charge  made  upon  him  ;  if  it  was  supplied,  there  was  an  end 
he  matter,  but  if  it  was  withheld,  it  was  open  to  the  Com- 
missioners, if  they  thought  fit,  to  order  full  details  to  be  entered 
in  the  rate-book  for  the  information  of  the  public  generally.  See 
Colman,  485,  Cairns,  486,  Birchgrove,  487,  Bailey,  481. 

When  the  information  was  required  for  the  purpose  of  ascertain-  Charges  in 
whether  the  rates  charged  were  within  the  companies'  statutory 


ers,  the  formula  was  adopted  of  adding  a  great  variety  of 
rges  to  the  authorized  maximum  under  the  head  of  terminal 
ices  (see  Hall,  215).  The  Court  of  Appeal  approved  the  com- 
ics' right  to  make  charges  for  the  services  named  (Sowerby. 
233),  and  the  companies  were  thus  held  justified  in  maintaining 

>  entered  in  their  rate-books. 
In  Pelsall,  488,  an  application  was  made  to  order  an  alloca-  Dissection 

:i  of  the  terminal  services  included  in  the  rates  mentioned   in  JSSSfS 

(Pelsall). 
an  undue  preference  application  as  constituting  an  undue  prefer- 

ence of  the  applicants'    competitors.     The   presiding  judge  con- 

red  that  the  applicants  were  not  persons  interested  in  such 

rates  within  the  meaning   of  the   section.     The  point    was   not 

lly  decided,  since  the   defendants,  on  notice  of  appeal  beinu 

n,  compromised  the  claim  by  paying  a  large  part  of  it  (see 

Pelsall,  81). 

In  Tomlinson,  489,  the  defendants  alleged,  in  respect  of  rates  Dissection 
not  charged  at  the  full  maximum,  that  the  whole  was  attributable  to 
oce.  Wills,  J.:  "The  Court  would  not  be  satisfied  with 
such  an  answer.  They  would  not  readily  assume  that  valuable 
services  were  rend-  -red  by  the  company  for  nothing."  The  com- 
pany formal  allocation  of  the  terminal  charges 

upon  ::n-s,  and  the  Court,  altering  their  expressed  opinion, 

declared  them  to  be  satisfactory.     The   applications  !   to 

the  Act  of  1873. 

len  riu'ht  of  ini'  1   further  by  the  Act  lUilway  nod 

s88.     By  section  33,  subsection  3,  the  company  are  required 
issect  any  charges  made  on  the  application  of  any  person 
'*ted,  and,  as  before,  to  specify  tin-  natuiv  and  <1.  t  nl  of  the 
enses,  if  any.     The  question  shortly  after  became 
greatly  simplified  by  the  passing  of  the  Pro  <  on- 

H  of  18'J  1  companies'  power  to  charge 

.xcd  limits. 
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Dissection 
illusory 
(New  Union 
Mill). 


Dissection 
pro  ratd. 


On  an  application  of  the  New  Union  Mill  Company,  491, 
for  a  dissection  of  the  Birmingham  grain  rate,  the  defendants- 
replied  that  the  whole  charge  was  for  conveyance,  and  that  they 
performed  terminal  services  and  cartage  gratuitously.  The  Court 
held  themselves  bound  by  the  decision  in  Tomlinson,  489,  to 
accept  this  allocation  of  the  charges  included  in  the  rate. 

Since  the  determination  of  the  last-mentioned  case  the  Court 
has  gradually  adopted  the  principle,  first  applied  in  Pidcock's- 
case,  of  ascertaining  the  company's  maximum  powers  in  regard  to 
any  charge  in  question,  and  then  of  assuming,  when  the  charge 
falls  short  of  the  maximum,  that  each  of  the  separate  items  is- 
reduced  pro  ratd.  In  the  last  case  when  a  dissection  became 
necessary  (Vickers,  Sons,  and  Maxim,  504),  the  president  of  the 
Court  expressed  the  opinion  that  although  this  might  be  taken  to 
be  the  rule  in  ordinary  cases,  it  must  not  be  assumed  that  it  had 
acquired  such  rigidity  that  it  would  not  be  departed  from  in 
special  instances  when  any  particular  item  might  be  shown  to  be 
abnormally  costly. 
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CHAPTER  XXXIIL 

JURISDICTION  OF  THE  RAILWAY  COMMISSION. 

THE  Railway  Commission,  made  permanent  since  1888,  now  con-  cOU8titution 
of  five  members,  of  whom  three  are  judges  of  the  Superior  of  the  Court. 
i,  appointed  respectively  by  the  Lord  Chancellor,  the  Lord 
ident  of  the  Court  of  Session,  and  the  Lord  Chancellor   of 
Ireland,  and  whose  duty  it  is  to  preside  at  the  sittings  of  the 
:  t,  as  the  hearing  may  be  appointed  to  be  in  England,  Scotland, 
Ireland.     Two  other  members   are   to   be   appointed  on   the 
recommendation   of  the   Board   of  Trade,   and   one   of  them   is 
uired  to  be  of  experience  in  railway  business. 
Tin-   Commissioners   may   hold   sittings   in   any   part   of  th> 
lorn,  in  such  place  as  may  be  most  convenient.     The 
judges  are  required  to  attend  to  hear  any  cases  before  the  Com- 
ion  as  soon  as  the  cases  are  ready  to  be  heard,  or  as  soon  after 
as  reasonably  may  be,  and  they  are  required  to  perform  the  duties 
ulges  of  a  superior  Court  only  when  their  attendance  on  the 
i mission  is  not  required. 
The  opinion   of   the  presiding  judge   shall   prevail   upon   am  ut  to 

which,  in  the  opinion  of  the  Commissioners,  is  a  question  '*' 
tw. 
Tin;  Commissioners   may  review  and  rescind   or  vary  any  order  \  ,,M-    „  ,,| 

•in.  "r 

An  appeal  lies  to  the  Court  of  Appeal  upon  a  question  of  law. 
•ject  to  this  appeal  and  their  own  power  to  vary  their  o\\ 
is,  the  orders  and  proceedings  of  the  Court  are  not  open  to 
nd  the  ('unit   itself  is  not  liable  to  be  re- 
i-y  injunction,  prohiliitimi,  certiorari,  or  oth«  rv.  i  •»•. 

iving  the  full  status  with  which 

endowed,  was  required  or  authorized  (as  the  case  might  be) 
tate  a  case  for  the  opinion   of  a  sujrerior  Court  upon  any 
i  >in ion  was  a  quest i"ii  "f  law. 


310  THE  LAW   OF   RAILWAY  AND   CANAL   TRAFFIC. 

These  arguments  as  to  points  of  law,'and  the  proceedings  taken 
to  interfere  with  their  jurisdiction  by  means  of  mandamus,  pro- 
hibition, and  the  like,  had  naturally  a  tendency  to  make  proceedings 
before  the  Court  both  tedious  and  expensive. 

Committee  of         The  attention  of  the  Committee  of  1882  was  called  to  this 

appeal  to  the  grievance,  and  their  recommendation  was  that  one  appeal  should 

House  of         be   allowed   as  a   matter   of  right  upon   a   point  of  law.     They 

suggested,  without  formally  recommending,  that  beyond  the  Court 

of  Appeal  there  should1  be  no  access  given  to  the  House  of  Lords, 

except  with  the  consent  of  the  Court  of  Appeal,  and  in  such  a 

case  the  Court  of  Appeal  should  be  empowered  in  their  discretion 

to  stipulate  that  the  railway  company  (if  appellant)  shall  in  any 

event  pay  the  costs  involved  in  settling  an  important  question  of 

principle  applicable  to  many  other  cases  (Vol.  II.  p.  96). 

The  framers  of  the  Act  did  not  adopt  this  suggestion,  no  doubt 
because  of  its  outward  semblance  of  inequity  towards  the  railway 
companies.  The  companies  would  probably  have  preferred  this 
alternative  rather  than  the  one  provided,  which  leaves  the  decision 
of  the  Court  of  Appeal  final,  except  under  certain  peculiar  con- 
tingencies, which  possibly  may  happen,  but  have  not  occurred  for 
the  thirteen  years  during  which  the  Act  has  been  in  operation. 

The  statutory  provision  is  subsection  5  of  section  17  of  the 
Traffic  Act,  1888. 

Appeal  to  the        The  decision  of  the  Superior  Court  of  Appeal  shall  be  final, 

Lords'  provided  that  when  there  has  been  a  difference  of  opinion  between 

any  two  Courts  of  Appeal,  any  Court  of  Appeal   in  which    the 

matter  is  pending  may   give  leave   to   appeal  to  the  House   of 

Lords,  on  such  terms  as  to  costs  as  such  Court  shall  determine. 

The  inherent  difficulty  of  putting  such  a  provision  into  opera- 
tion consists  in  the  fact  that  in  actual  practice  points  of  law 
become  very  closely  narrowed,  and  although  the  same  general 
question  may  come  before  two  different  Courts,  a  circumstance 
scarcely  to  be  expected  in  itself,  the  particular  points  upon  which 
the  decisions  turn  may  be  very  different.  In  the  five  hundred 
cases  set  out  in  Vol.  III.  it  would  be  difficult  to  find  more  than 
half  a  dozen  where  a  distinct  legal  principle  was  at  issue,  not 
combined  with  special  facts,  which  give  a  bias  to  the  decision  and 
limit  it  in  its  general  application. 

Subject-  The    extent   and   limits   of  the  jurisdiction   of  the  Railway 

jurisdiction      Commission  are  to  be  gathered  from  various  sections  scattered 

throughout  the  Traffic  Acts,  1854  to  1894,  and  nowhere  clearly 
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and  definitely  summarized.  The  jurisdiction  of  the  Court  of  the 
I  tail  way  and  Canal  Commission  to  deal  with  the  following  matters 
irises  in  the  manner  hereinafter  stated : — 

1.  Undue  preference  and  traffic  facilities. 

2.  Obligations  arising  under  Special  Acts. 

3.  Construction  of  sidings. 

4.  Through  rates. 

5.  Publication  of  rates. 

6.  Terminal  charges. 

7.  Siding  allowances. 

8.  Legality  of  charges. 

9.  Increased  rates. 

10.  Steam-vessels'  traffic. 

11.  "Working  agreements. 
1_.  Conveyance  of  mails. 

13.  Cheap  trains. 

14.  llailway  and  canal  arbitrations. 

1 5.  Canal  regulation. 

1.— UNDUE  PREFERENCE  AND  FACILITIES. 

ie  Traffic  Act,  1854,  by  section  2,  enacts  certain  provisions  Undu, 
thi<  U-half.     By  section  3,  jurisdiction  is  given  to  the  Court  of 
ii  Pleas  to  issue  a  writ  of  injunction  in  cases  of  contraven- 
m  of  "  this  Act."     By  section  6,  no  other  proceeding  is  to  be 
it  nothing  is  to  diminish  the  rights  of  the  parties  under 
the  existing  law.     See,  upon  the  question  of  the  concurrence 

iirti.in,  the  cases  of  Davis,  517,  and  of  the  Barry  Railway 
Company,  516. 

Vet,  1873,  transfers  to  tin-,   llailway  Commissioners 

;ill  ti  iiction  conferred  on  the  Court  of  Common  Pleas;  and 

Courts  are  to  cease  to  exercise  sudi,  e  r  the  purpose  of 

i  any  decision  or  order  of  tin;  ( 'nmmissioners.     It  has 

i  argued  that  the  last  paragraph   implies   that  the  Commis- 

QO  authority  to  ent'"n •••  their  orders,  but  the  ]  ; 

provides  they  are  to  issue  orders  of  a  like  nat 
s  and  orders  of  section  3. 

ransfers  to  th<    th<  n  appointed  Corn- 
is  all  tin-  j  nd  powers  of  tin;  th«-n  existing 
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2. — OBLIGATIONS   OF   SPECIAL  ACTS. 

Obligations  of       The  Traffic  Act,  1888,  section  9,  gives  to  the  Eailway  Corn- 
Special  Acts.       .    .  ...      .     .  ,.    .  .  °.         ,  .       0 J  f    . 

missioners  the  like  jurisdiction  as  is  given  by  section  2  of  the 

Traffic  Act,  1854,  over  contraventions  of  enactments  in  Special 
Acts — 

(a)  Eelating  to  traffic  facilities  and  other  matters  mentioned 

in  section  2 ; 

(b)  Requiring  companies  to  provide  any  station,  road,  or  other 

similar  work  for  public  accommodation ; 

(c)  Or   otherwise   imposing  any  obligation   in   favour  of  the 

public  or  any  individual. 

The  Railways'  Clauses  Act,  1845,  is  incorporated  in  all  Special 
Acts  since  1845,  and  it  is  presumed  that  the  clauses  of  it,  so  far  as 
they  relate  to  any  of  the  matters  of  (a),  (&),  (c),  are  within  the 
jurisdiction  of  the  Commissioners. 

Concurrent  Under  the  provisions  relating   to   undue  preference  and  the 

obligations  imposed  upon  railway  and  canal  companies  by  the 
obligations  of  their  Special  Acts,  very  difficult  questions  arise  as 
to  the  precise  limits  of  the  jurisdiction  of  the  Railway  Commission 
and  of  the  ordinary  Courts.  The  question  was  fully  discussed  in 
the  Court  of  Appeal  and  the  House  of  Lords  in  connection  with 
the  clauses  of  the  Taff  Vale  Railway  Act  relating  to  the  Barry 
traffic.  See  Barry  Railway  Company,  516,  and  Davis,  517.  It  is 
quite  clear  that  the  Railway  Commission  alone  have  power  to 
grant  relief  when  the  claim  has  reference  to  the  contravention  of 
the  Traffic  Act  of  1854,  and  the  ordinary  Courts  alone  have 
jurisdiction  to  deal  with  such  infringements  of  agreements  and 
Special  Acts  as  cannot  be  brought  within  the  limits  of  clauses 
(a),  (b),  (c),  mentioned  above.  Within  those  limits  the  jurisdiction 
would  be  concurrent.  It  is  of  not  infrequent  occurrence  that,  in 
the  events  which  happen,  the  facility  which  is  sought  to  be  obtained 
by  the  trader  is  a  blending  of  obligations  imposed  by  a  Special  Act 
(or  possibly  by  special  agreement),  together  with  those  of  the  General 
Traffic  Acts,  and  no  single  Court  has  full  power  to  grant  it  or  to 
provide  a  remedy  for  the  grievance  complained  of.  The  precedent 
set  by  Wright,  J.,  in  the  case  of  the  Harris  Deepwater  Wharf,  308, 
goes  the  whole  way  to  meet  the  difficulty.  His  lordship  suggested 
that  as  regards  matters  in  which  the  jurisdiction  of  the  Railway 
Commission  had  been  called  in  question,  a  writ  should  be  issued 
by  either  party  claiming  a  declaration  of  the  rights  asserted.  The 
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iring  of  the  points  raised  upon  the  writ  would  be  adjourned 
the  Court  of  the  Railway  and  Canal  Commission,  when  his 
>rdship  would  deal  with  them  in  his  dual  capacity  of  judge  of  the 
i-_rli  Court  and  president  of  the  Railway  Commission. 
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3. — SIDINGS. 

The  section  last  referred  to  concludes  by  bringing  within  the  Construction 

jurisdiction    "  any  Act   containing    provisions   relating    to 
>rivate  branch  railways  or  private  sidings." 

In  the  not  infrequent  cases  where  the  Special  Act  contains 
lauses  for  the  protection  of  a  petitioning  landowner,  the 
would  have  a  threefold  jurisdiction : 
under  the  general  clause,  section  76 ; 
under  the  special  clause ; 

a  reasonable  facility. 

.ii-Ljuments  advanced  under  such  circumstances  are  more  or 
these : — 

The  provisions  of  the  general  Act  relating  to  sidings  are  super- 
seded by  the  special  agreement ; 

The  special  agreement  cannot  be  carried  out  because  of  change 
of  circumstances ; 

,'1  join  ing  landowner,  as  successor  in  title,  is  not  entitled  to 
enforce  either. 

li  Eastern  Railway  Company  raised  these  three  con- 
ations in  the  case  of  the  Harris  Deepwater  Wharf,  308,  but 
i«l  imt  take  them  to  the  Court  of  Appeal  amongst  other  ] mints 
:inst  them. 

4. — THItni  <;ii    ];\ 

;rt  was  given    jurisdiction   in   respect  of  these  in   the  I  hrough 
of  the  "ranting  of  them  bein"  declared  to  be  a  "  reasonable 


Un<;  >f  1873  the  facility  was  declared  to  be  reason- 

i  the  rates  were  requested  by  a  railway  cm 

25,   Act   1888,  it  becomes  reasonable  upon   the 
Lj'j»lic;ition  nf  '  any  person  interested  in  through  trnllic." 

:i"M  was  limited  "to  allowing  or  refusing 
rate  accnr 

1888,  subsection  5,  the  words,  "or  fix  such  to  as 

•  seem  t<  :••«  just  and  reasonable/'  were  added. 
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The  expression  of  the  rate  would  no  doubt  be  held  to  imply 
the  exclusion  of  the  route;  and  if  it  were  held  that  the  route 
required  amendment,  an  objecting  company  might  be  held  to  be 
entitled  to  require  that  the  whole  proceedings  should  be  commenced 
de  novo. 

By  subsection  6  the  apportionment  of  the  through  rate  is 
remitted  to  the  Commissioners  in  default  of  agreement. 

The  Act  of  1873  assumed  that  the  jurisdiction  was  given,  but 
did  not,  in  words,  confer  it. 


Station  rate- 
books. 


5. — PUBLICATION   OF  EATES. 

The  Traffic  Act,  1873,  by  section  14,  provides  for  the  keeping, 
of  a  station  rate-book.  By  the  same  section  power  is  given  to 
the  Commissioners  to  order  the  companies  to  distinguish  in  the 
rate-book  how  much  of  each  rate  is  for  conveyance,  and  how  much, 
for  other  expenses. 

By  section  6  any  contravention  of  "this  Act,  or  of  any  enact- 
ment amending  it,"  is  within  the  jurisdiction  of  the  Railway 
Commission. 

The  Traffic  Act,  1888,  sections  33  and  34,  extends  the  duties 
of  the  companies  in  respect  of  the  matters  to  be  published.  By 
section  1 :  "  This  Act  shall  be  construed  as  one  with  the  Regulation 
of  Railways  Act,  1873,  and  the  Acts  amending  it." 

In  each  Act  penalties  are  imposed  for  non-compliance  with  the 
sections  in  question. 

In  cases  of  non-compliance,  persons  aggrieved  would  appear  to. 
have  a  choice  of  two  concurrent  remedies  : 

Application  to  the  Railway  Commission  to  enjoin  obedience  to 
the  Act ; 

Proceedings  for  imposition  of  penalties  under  the  Summary 
Jurisdiction  Act. 


Terminal 
charges. 


6. — TERMINAL   CHARGES. 

Section  15,  Act  1873,  gives  the  Commissioners  power  to  deter- 
mine any  disputes  relating  to  terminal  charges  where  such  charges 
have  not  been  fixed  by  any  Act  of  Parliament. 

The  section  specifically  mentions  : 
loading  and  unloading, 
collection  and  delivery,  and  other  services  of  a  like  nature. 

The   provision   of  station   accommodation  is   not  mentioned,. 
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jibly  from   the   view  (subsequently   disapproved   of    by  the 
Courts)  that  the  conveyance  rate  included  remuneration  under  this 

By  the  Provisional  Order  Confirmation  Acts,  1891-2,  maximum 
9  are  fixed  for  station  and  service  terminals ;  and  by  section  5 
au  arbitrator,  to  be  appointed  by  the  Board  of  Trade,  is  to  decide 
what  reasonable  sum  is  due  to  be  paid  for — 
services  at  sidings ; 
collection  and  delivery  ; 
weighing ; 
demurrage ; 

excessive  user  of  station  accommodation ; 
loading,  Classes  A  and  B ; 
use  of  coal  drops ; 
use  of  wharves. 

In  the  case  of  Mansion  House  Association,  460,  it  was  assumed 
.  section  15  not  being  repealed,  the  Court  and  the  arbitrator 
concurrent  jurisdiction  in  respect  of  the  subject-matter  of  that 
ion. 

Directly,  the  point  is  of  small  moment,  but  indirectly,  it  may 
come  to  be  of  great  importance  in  those  cases  where  the  jurisdiction 
•  >f  the  Court  would  be  fatally  hampered,  if  it  is  to  be  held  that 
all  these  matters  must  be  treated  as  being  of  uncertain  quantity  so 
ppointed  arbitrator  has  not  determined  the  amount  of 
them.  The  section  provides  that  "  any  decision  of  the  Commis- 
sioners under  this  section  shall  be  binding  on  all  courts  and  in  all 

ings  whatsoever." 

It  is  to  be  observed,  however,  that  in  sntlicicntly   important 
cases   the   Railway    Commission   obtain    direct  jurisdiction    . 

e  matter>  nice  of  the  appointment  of  arbitrators 

by  the  Board  of  Trade. 

7.— SII»I\<;    ALLOWANCES. 

.section  -1  h-tcnnination  of  a  just  and  reason- 

o  to  a  siding  owner  in  respect  of  terminal  accommo- 
ii  and  services  Is  allotted  to  tin-  Hail  way  Com 

.    8.— LEGALITY  OF  CHARGES. 

Sect  Act  1888,  refers  to  the  Commission  any  dispute  U* 

'  ving  the  legality  of  any  toll,  rate,  or  charge. 
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9.  —  INCREASED   RATES. 

Increased  The  Traffic  Act,  1894,  section  1,  gives  the  Commission  jurisdic- 

tion to  determine  whether  any  increase  of  rate  over  the  railway 
rates  in  force  on  the  31st  of  December  is  reasonable,  and  to 
what  extent. 

It  would  seem  to  be  quite  clear,  from  the  special  use  of  the 
word  "  railway  "  in  this  section,  that  the  operation  of  it  does  not 
extend  to  tolls  or  rates  upon  canals. 

10.—  STEAM  VESSELS. 

Steam  vessels.  Jurisdiction  in  respect  of  through  land  and  sea  traffic  conducted 
by  railway  and  canal  companies  is  given  as  regards  preference, 
facilities,  and  through  rates  by  section  25,  Act  1888,  and  as  regards 
other  matters,  by  various  enactments  passim. 

The  extent  to  which  the  law  of  railway  traffic  generally  is 
made  applicable  to  steam-  vessels'  traffic  is  dealt  with  in  Chapter 
XXL,  supra. 


Working 


Diflerences 

master- 
•General. 


1  1  .  —  WORKING  AGREEMENTS. 

The  Kailways'  Clauses  Act,  1863,  Part  III.,  authorizes  the 
making  of  certain  working  agreements,  but  provides  (section  25)  that 
the  agreement  shall  not  have  any  operation  until  it  is  approved  by 
the  Board  of  Trade. 

Section  10,  Act  1873,  transfers  the  control  of  these  agreements 
to  the  Kailway  Commission. 

The  operation  of  this  provision  is  rendered  null  by  the  practice 
adopted  of  scheduling  these  agreements  to  an  Act  of  Parliament. 

See  the  2nd  Report  of  the  Railway  Commissioners  on  this 
point. 

12.  —  CONVEYANCE  OF  MAILS. 

By  the  Traffic  Act,  1873,  any  difference  between  the  Postmaster- 
General  and  a  railway  company  is  to  be  decided  by  arbitration,  or, 
a^  the  option  of  the  railway  company,  by  the  Railway  Commission. 

See  Waterford,  Limerick,  and  Western  Railway,  510. 


Workmen's 
trains. 


13. — CHEAP  TRAINS   ACT,   1883. 

Certain  remissions  of  duty  are  granted  by  this  Act,  expressly 
coupled  with  obligations  to  run  workmen's  trains. 
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By  section  3  the  Board  of  Trade  are  to  make  inquiry  and  decide 
what  is  reasonable,  or  they  may,  if  required  by  any  railway 
company  interested,  refer  the  matter  to  the  Railway  Commission, 
who  will  have  the  same  power  therein  as  is  given  by  the  Regulation 
of  Railways  Act,  1873. 

It  would  appear  by  subsection  (3)  that  it  is  not  intended  that 
they  should  enforce  specific  performance  of  their  order,  but  that 
in  case  of  non-compliance  they  should  certify  the  Commissioner  of 
Inland  Revenue,  who  would  thereupon  proceed  to  collect  the  full 
amount  of  duty  leviable  before  the  passing  of  the  Act. 


14.— ARBITRATIONS. 

By  section  8,  Traffic  Act,  1873,  there  may  be  referred  to  the  Arbitrations. 
Commission,  with  their  consent,  such  differences  between  railway 
companies  (canal  companies  are  included)  as  are  made  referable  to 
arbitration  by  any  general  or  special  Act,  at  the  instance  of  any 
pan 

Where  an  arbitrator  has  been  designated  by  name,  or  by  name 
of  his  office,  the  reference  shall  not  be  compulsory  if  the  Com- 
missioners shall  be  of  opinion  that  he  could  more  conveniently 
undertake  the  reference. 

The  reference  to  the  Commissioners  is  in  lieu  of  arbitration. 
The  Commissioners,  in  such  a  case,  sit,  not  as  arbitrators,  but 
as  a  Court.    See  per  Court  of  Session,  North  Eastern  Railway,  413  ; 
also  remarks  of  Wills,  .!.,  in  Sheffield  Navigation,  475. 

When  it  is  desired  in  any  Special  Act  to  appoint  the  Railway 
Commission  to  deal  with  matters  usually  referred  to  arbitration,  it 
is  a  matter  of  ordinary  courtesy  to  call  their  attention  to  the  clause 
when  drafted,  and  to  ascertain  that  tln-y  approve  of  such  a  duty 
being  imposed  upon  them  before  proceeding  furtluT  with  tin- 
ise. 

By  section  9  the  Commissioners  may  consent,  upon  the  applica- 
<»f  all  parties,  to  determine  any  <lilU'rtMi<M>  to  which  a  railway 
mal  company  is  a  party. 

Such  differences  are  pointed  to,  most  probably,  as  are  usually 
rred  to  arbitration,  but  wlu-n  the  consent  of  everybody  concerned 
has  been  obtained,  it  is  «l  lr:l<    im]>ortnnce  whether  the  general 
language  of  the  Statute  is  due  to  be  restrained  or  not. 

Board  of  Trade  Arbitrations  Act,  1874,  under  Part  II:  Where 
any  difference  to  which  •  v  or  canal  company  is  a  party  is 
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to  be  referred  to  the  arbitration  of  the  Board  of  Trade  (or  any 
person  to  be  appointed  by  them  under  any  Act),  the  president  of 
the  Board  of  Trade  may  refer  the  matter  to  the  decision  of  the 
Eailway  Commission,  who  thereupon  will  exercise  their  own 
powers  as  a  Court,  together  with  any  further  powers  which  the 
Board  of  Trade,  or  the  arbitrator  or  umpire,  would  have  had  in  the 
matter. 

15. — CANALS. 

Canals.  By  section  16,  Traffic  Act,  1873,  no  agreement  whereby  any 

railway  company  exercises  control  over  the  management  of  a 
canal  is  to  be  valid,  unless  sanctioned  by  Act  of  Parliament  or  by 
the  Eailway  Commissioners. 

By  section  17  railway-owned  canals  are  to  be  maintained  in 
good  order.  A  contravention  of  this  section  would  come  within 
the  jurisdiction  of  the  Commissioners  as  a  "  contravention  of  this 
Act"  (section  6). 

The  power  to  fix  terminal  charges  on  railways,  as  given  by 
section  15,  Act  1873,  is  extended  to  canals  by  section  37,  Act  1888, 

By  the  next  section  the  Commissioners  may  alter  the  tolls, 
rates,  and  charges  levied  on  railway-owned  canals,  so  as  to  make 
them  reasonable  as  compared  with  the  rates  charged  upon  the 
railway. 

The  Provisional  Order  Acts  relating  to  tolls,  rates,  and  charges 
on  canals  contain  various  provisions,  referring  possible  matters  of 
dispute  to  arbitrators  to  be  appointed  by  the  Board  of  Trade.  In 
cases  of  sufficient  importance,  these  would  be  referred  to  the 
Eailway  and  Canal  Commission. 
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CHAPTER  XXXIV. 
BOARD  OF  TRADE. 

THE  tendency  of  the  legislation  relating  to  railway  and  canal 
traffic  is  to  invoke  the  intervention  of  the  Eailway  Department  of 
Board  of  Trade  to  an  increasing  extent.  The  powers  and 
duties  of  this  department  may  be  conveniently  noted  under  the 
following  heads,  namely  : — 

1.  Administration. 

-.  Conciliation. 

3.  Publication. 

4.  Canal  traffic. 

5.  Arbitration. 

1. — ADMINISTRATION. 

Construction. — A  considerable  amount  of  authority  is  conferred  Construction 
upon  the  Board  of  Trade  in  matters  connected  with  the  construction  ° 
always.     The  details  of  the  legislation  upon  this  subject  are 
•ope  of  the  present  work,  but  it  may  be  convenient  to 
refer  generally  to  the  Acts  conferring  powers  in  this  respect. 

By  the  Regulation  of  Railways  Act,  1842.  tin-  Hoard  of  Trade  Hepuiation  of 

lowered  to  autln  >:  alteration  of  level  crossings,  tin 

y  upon  adjoining  lands  for  purposes  of  repair,  and  to  grant 

tin-  compulsory  taking  of  lands. 
By  tin-  Kail  ways'  Clauses  Act,  1863,  the  Board  of  Trade  are  Railway^ 

>wered  to  author!/..'  en  tain  alterations   in    the  engineering  [JjjJ* 
work  specially  those  relating  to  the  protection  of  navigation. 

By  the  Railways  Construction  1  Act,  1864,  authority  R*ilw»yt 

is  given  to  the  Board  of  Trade  to  draw  up  a  certificate  empowering  p^JiSS?0* 
"f  a  railway,  v.h-n  the  land  necessary  can  be  Act,  i MM. 

••ompulsory  powers.     The  certifi- 
cate has  to  be  laid  before  b<  irliament,  and  if  no 
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Light  rail- 
ways. 


Inspection  of 
railways. 


Board  of 
Trade  may 
postpone 
opening. 


Abandonment 
of  railways. 


Bye- laws. 


Accidents. 


objection  to  it  is  taken  within  six  weeks,  the  construction  of  the 
railway  can  be  proceeded  with.  The  Act  contains  a  model  table 
of  maximum  tolls  and  charges,  now  superseded  by  the  more  recent 
Acts  of  1891-2. 

Provisions  as  to  light  railways  are  contained  in  the  Eegulation 
of  Eailways  Act,  1868. 

Further  powers  as  to  the  construction  of  light  railways  are 
conferred  by  the  Light  Kailways  Act,  1896. 

Inspection. — By  the  Kegulation  of  Eailways  Act,  1840,  the 
Board  of  Trade  were  authorized  to  appoint  inspectors.  The 
inspectors  were  empowered  to  examine  and  inspect,  but  no  further 
power  or  duty  was  conferred  or  imposed  upon  them. 

By  the  Eegulation  of  Eailways  Act,  1842,  no  railway  may  be 
opened  for  the  conveyance  of  passengers  or  goods  without  notice  to 
the  Board  of  Trade.  If  the  inspectors  report  that  the  opening  of 
the  railway  would  be  attended  with  danger  by  reason  of  the 
incompleteness  of  the  works  or  permanent  way,  or  the  insufficiency 
of  the  staff,  the  Board  of  Trade  may  postpone  the  opening  from 
month  to  month,  until  they  are  satisfied  that  all  necessary  works 
are  efficiently  constructed,  in  which  case  they  may  issue  their 
certificate  without  the  necessity  of  any  further  inspection  (Eegula- 
tion of  Eailways  Act,  1873). 

The1  powers  of  the  Board  of  Trade  and  of  their  inspectors  are 
summarized  and  re-enacted  in  the  Eegulation  of  Eailways  Act, 
1871. 

By  the  Eegulation  of  Eailways  Act,  1842,  disputes  as  to  the 
mode  of  connecting  railways  are  to  be  determined  by  the  Board  of 
Trade. 

Abandonment. — The  Board  of  Trade  are  empowered  to  authorize 
the  abandonment  of  any  railway  or  part  of  a  railway  by  the 
Eailways  Abandonment  Act,  1850,  and  the  powers  of  that  Act 
are  extended  by  the  sections  of  the  Eailway  Companies  Act,  1867, 
which  relate  to  abandonment.  (Vide  infra  as  to  abandonment 
of  canals.) 

Bye-lavis. — The  bye-laws  of  railway  companies  require  the 
approval  of  the  Board  of  Trade,  who  may  at  any  time  notify  their 
disallowance  of  them  (3  &  4  Viet.,  sections  7,  8  and  9).  Similar 
provisions  relating  to  the  bye-laws  of  canals  are  enacted  by 
section  40  of  the  Eailway  and  Canal  Traffic  Act,  1888. 

Accidents. — The  duties  of  the  Board  of  Trade  relating  to 
accidents  are  comprised  in  the  sections  headed  "Accidents"  of 
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Regulation  of  Railways  Act,  1871.  Indirectly,  they  afford  to 
Board  of  Trade  great  power  in  the  enforcing  of  their  views  as 
the  safe  and  efficient  working  of  a  railway.  The  Board  may 
direct  an  inquiry  to  be  made  by  an  inspector  into  the  cause  of  any 
accident,  and  when  it  appears  that  a  more  formal  investigation  of 
the  accident,  and  of  the  causes  of  it,  or  the  circumstances  attending 

:>edient,  they  may  order  such  investigation  to  be  held. 

By  section  7,  subsection  4  :  "  The  inspector  making  an  inquiry 

any  accident,  and  the  court  holding  an  investigation  of  any 

accident,  shall  make  a  report  to  the  Board  of  Trade,  stating  the 

causes  of  the  accident  and  all  the  circumstances  attending  the 

,  and  any  observations  thereon  or  on  the  evidence,  or  on  any 

matters  arising  out  of  the  investigation  which  they  think  right  to 

make  to  the  Board  of  Trade,  and  the  Board  of  Trade  shall  cause 

every  such  report  to  be  made  public  in  such  manner  as  they  think 

expedient." 

Continuous  Brakes. — The   Act   41  Viet.  c.    20,  provides   for  Continuous 
elaborate  and  continuous  returns  to  the  Board  of  Trade  respecting  brakefc 
continuous  brakes  in  use  on  passenger  trains. 

Signals. — By  the  Railway  Regulation  Act  (Returns  of  Signal  Signals. 
Arrangements,  Working,  etc.),  1873,  forms  are  required  to  be  sent 
.e  Board  of  Trade,  giving  full  information  as  to  the  mode  of 
.lling  adopted  on  the  railway. 

•••*. — Under  the  Explosives  Act,  1875,  the  Board    of 

Trade  have  various  duties  imposed  upon  them  in  connection  with 

:ppointment  of  inspectors,  the  approval   of  bye-laws,  and  the 

These  matters   are  well  known  to   those   concerned  with 

11,  and  are  of  no  general  interest. 

Statistical   Returns. — Under  section    9  of  the  Regulation  of  statistic*. 
\vays  Act,  1871,  the  companies  are   required  to  furnish  to  the 
Board  of  Trade  various  statement-,  in   the  form  set  out  in  the 
to  their  capital,  tratlic,  and  working  expenses. 
A  summary  of  these  is  published  yearly  by  the  Board  of  Trade, 
the    information    to    be    found    in    these    puhlieations    is    of 
very  great  statistical  valn< . 

By  section  32  of  the  liaihvay  and  (  anal  Traflic  Act,  1888,  they 
are  empowered  to  ask  for  such  further  statements  as  they  may 
require,  and  to  vary  the  forms  prescribed  by  the  Act.     By  sect) 
'  this  Act  similar  information  is  to  be  supplied  to  the  Board 
nde   in  respect  apital  and  working  of  canals.     The 

Boar  hed  a  blue-book  containing  the  informati 

voi  Y 
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for  a  year  prior  to  the  inquiry  into  the  maximum  tolls,  rates,  and 
charges,  which  was  held  in  the  years  1892-4.  A  subsequent 
return  containing  similar  statistics  for  the  year  1898  has  been 
published,  and  in  this  certain  further  information  asked  for  on 
behalf  of  the  traders  has  been  supplied. 

Working  Agreements. — Part  III.  of  the  Railways'  Clauses  Act, 
1863,  deals  with  the  manner  in  which  railway  companies  are 
empowered  to  enter  into  working  agreements  after  a  consideration 
of  them  by  the  Board  of  Trade.  By  section  27,  at  the  expiration 
of  the  first  or  any  subsequent  period  of  ten  years  after  the  making 
of  the  agreement,  the  Board  of  Trade  may,  if  they  are  of  opinion 
that  the  interests  of  the  public  are  prejudicially  affected  thereby, 
cause  the  same  to  be  revised.  This  power  was  transferred  to  the 
Railway  and  Canal  Commission  by  the  Regulation  of  Railways 
Act,  1873. 

A  provision  by  which  a  working  agreement  between  railway 
companies  is  to  be  settled  by  the  Board  of  Trade  with  the  public 
intervening  as  third  parties,  does  not  seem  to  be  a  practical  mode 
of  safeguarding  the  interests  of  the  public  in  these  cases  of  quasi- 
amalgamation.  The  railway  companies  evade  the  difficulty,  with 
assistance  of  the  Parliamentary  Committees,  by  scheduling  their 
agreements  to  some  Act  of  Parliament,  and  in  this  manner  with- 
drawing them  from  the  cognizance  of  the  Railway  Commission. 

Cheap  Trains. — By  the  Cheap  Trains  Act,  1883,  the  passenger 
duty  payable  is  reduced  from  5  per  cent,  to  2  per  cent,  in 
urban  districts.  In  these  districts  proper  and  sufficient  work- 
men's trains  are  to  be  provided  for  workmen  going  to  and  returning 
from  their  work,  at  such  fares  and  at  such  times  between  six 
o'clock  in  the  evening  and  eight  o'clock  in  the  morning  as  appear 
to  the  Board  of  Trade  to  be  reasonable.  The  Board  of  Trade  may 
either  make  such  inquiry  themselves  as  they  think  necessary,  or 
they  may,  if  required  by  the  company,  refer  the  matter  to  the 
Railway  Commissioners. 

Enforcement  of  Statute. — By  the  Railway  and  Canal  Traffic 
Act,  1854,  section  3,  the  Board  of  Trade  are  authorized  to  instruct 
the  Attorney-General  to  complain  to  the  Court  of  Common  Pleas 
(now  the  Railway  Commissioners)  of  "  anything  done,  or  of  any 
omission  made  in  violation  or  contravention  of  this  Act." 

A  Royal  Commission,  appointed  in  1865,  report  in  1867 
(Vol.  II.  p.  20)  that  these  powers  have  not  been  acted  upon  for 
the  reasons  that  it  is  a  difficult  matter  to  know  what  is  and  what 
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is  not  a  matter  of  public  interest,  and  it  is  scarcely  possible  to 
know  what  is  really  a  grievance.  (3)  "  The  decisions,  or  want  of 
decisions,  under  the  Railway  and  Canal  Traffic  Act,  show  how 
unsuited  a  court  of  law  is  to  deal  with  such  cases."  (4)  "The 
plan  proposed  would  place  the  Board  of  Trade  in  a  false  position, 
and  would,  if  they  were  really  able  to  interfere  as  proposed, 
throw  a  heavy  charge  upon  the  public/* 

The   question   was   discussed,  but   not   reported   on,   by   the  Parliamen- 
Parliamentary    Committee   of    1893.      It   was    shown   that    the 
problem  has  entirely  changed  since  the  date  of  the  Traffic  Act  of 

!.     Within  somewhat  recent  years  the  Railway  Association 
has  been  formed  with  the  object  of  bringing  all  the  railway  com- 
panies into  line  upon  questions  of  general  policy,  and  there  are 
many  points  now  (such,  for  instance,  as  the  increases  made  in  the 
scale  for  small  consignments  of  goods,  complained  of  in  the  case 
of  Smith  and  Forrest,  501)  in  which  it  would  not  seem  unreason- 
able that  the  rights  claimed  by  the  companies,  and  disputed  by 
the  trading  public,  should  be   tested   by   the   Attorney- General 
acting  on  behalf  of   the  general  public.      But    the    position    of 
also  been   altered  in  the  opposite  direction.      Tin1 
Board  of  Trade,  owing  partly  to  the  existence  of  the   Railway 
iation,  are  in  closer  touch  with  the  railway  companies,  and 
i  er  position  to  bring  about  changes  which  they  consider 
able,  or   to   inaugurate  amendment   of  legislation   touching 
matters  of  general  interest.     Moreover,  the  Traffic  Act  of  1888 
has  appointed  them  to  act  as  quasi-mediators  between  the  railway 
com]  i'l  the  traders,  and  it  was  strongly  represented  to  the 

. 'nittee  of  is'.).",  that  the  duties  of  mediators  and  of  possible 
litigants  were  scarcely  compatible. 

-CONCILIATION. 

:'»!,  any  person  in  "<tds  traffic  may  make  ,  ,,ncilUtion 

complaint  to  '  1  of  Trade  in   regard  to  unfair  <>r  nmva.son- ' lnu-e* 

able  rates,  or  to  oppressive  or  unreasonable  treatment.  The  Board 
may  call  upon  the  rail  a  explanation,  and 

ur  to   settle   the.   differences  amicably.     The   Board  are 
ired   to    submit  reports    to    Parliament    of  the    complaints 
a,  and  of  the  resu  proceedings  taken,  together 

•  such  observations  as  they  shall  think 

ing   the  years  1890-1900  the  Board  have  heard  a  very 
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great  number  of  complaints,  and  have  published  the  results  at 
intervals  in  a  series  of  blue-books,  which  can  be  obtained  from 
the  King's  printers.  In  matters  more  or  less  personal  to  the 
applicant,  or  of  comparatively  minor  importance,  the  procedure 
under  the  section  has  worked  satisfactorily.  When  questions  of 
general  principles  are  at  issue,  the  Board,  as  a  rule,  prefer  to  remit 
the  determination  of  them  to  the  Eailway  Commission. 

The  reference  to  the  Board  of  Trade  is  entirely  voluntary 
under  this  section,  as  is  also  the  explanation  which  the  companies 
may  consider  it  desirable  to  afford.  The  reference  to  them  is 
made  compulsory  when  a  trader  desires  to  enforce  his  claim  to  the 
facility  of  a  through  rate  under  section  25  of  the  1888  Act,  or  to 
question  the  reasonableness  of  an  increased  rate  under  the  Act 
of  1894. 


Publication. 


Maximum 
rates. 


Railway  Com- 
panies' Special 

Acts. 


3. — PUBLICATION. 

The  publication  by  the  Board  of  Trade  of  the  statistics  furnished 
by  the  railway  companies  has  been  already  referred  to.  Much 
other  valuable  information,  relating  more  or  less  directly  to  railway 
traffic,  has  also  been  compiled  and  published. 

In  some  cases  where  the  obligation  of  publication  is  upon  the 
railway  companies,  the  Board  of  Trade  have  simplified  the  question 
very  considerably  by  taking  the  obligation  upon  their  own 
shoulders. 

This  has  been  especially  the  case  with  respect  to  the  publica- 
tion required  by  subsection  2  of  section  33  of  the  Eailway  and 
Canal  Traffic  Act,  1888,  which  requires  that  "  printed  copies  of 
the  classification  of  merchandise  traffic  and  schedule  of  maximum 
tolls,  rates,  and  charges  of  every  railway  company  authorized,  as 
provided  by  this  Act,  shall  be  kept  for  sale  by  the  railway  company 
at  such  places  and  at  such  reasonable  price  as  the  Board  of  Trade 
may  by  any  general  or  special  order  prescribe."  The  Board  of 
Trade  have  themselves  published  this  information,  both  as  regards 
railways  and  canals,  in  books  to  be  obtained  from  the  King's 
printers,  and  containing  the  maximum  powers  of  each  separate 
railway  and  canal  company,  together  with  the  special  powers  of 
charge  allowed  in  each  case. 

The  blue-book  published  by  the  Board  of  Trade,  containing 
the  maximum  rates  of  the  railway  companies  as  they  stood  prior 
to  1891-2,  is  valuable,  as  containing  a  reference  to  the  Special 
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a  under  which  the  different  sections  of  the  great  railways  were 
originally  constructed. 

The  publication  relating  to  canals  contains  much   technical  Construction 
information  as  regards  the  number  of  locks,  their  width  and  depth, 
the  tunnels,  and  other  facilities  and  obstructions  relating  to  canal 
ition,  with  references  also  to  their  original  powers. 


of  canals. 


4 — CANAL  TRAFFIC. 

l';>it  111.  of  the  Railway  and  Canal  Traffic  Act,  1888,  refers  to 
als.     By  its  first  section  the  provisions  of  Part  II.,  relating  to 
railways,  are  made,  so  far  as  applicable,  to  apply  to  canals. 

The  provisions  relating  to  the  publication  of  maximum  rates 
and  bye-laws,  etc.,  have  been  referred  to  above. 

By  section  39  canal  companies  are  required  to  make  reports  to 
the  l>oard  of  Trade  when  traffic  is  intended  to  be  suspended  for 
purposes  of  repair  for  more  than  two  days. 

By  section  41  the  Board  of  Trade  are  authorized  to  direct  an 
indirection  of  a  canal  when  they  are  informed  that  the  works  are  in 
such  a  condition  as  to  be  dangerous  to  the  public,  or  to  cause  serious 
inconvenience  or  hindrance  to  traffic.  The  Act  does  not  go  on  to 
6  what  is  to  be  done  if  the  information  should  be  found 
to  correctly  describe  the  state  of  the  canal. 

section  41  canal  companies  are  authorized  to  establish  a 
Mg-house.     In  lieu  of  an  application  to  Parliament  for 
<  i  il  Act,  the  regulations  proposed  are  to  be  submitted  to  tin- 
Board  nf  TraoV,  and  to  be  approved  by  them  in  writing  under  the 
"f  the  secretary,  or  of  an  assistant  secretary,  to  that  P.oanl. 

MM  tioii  45  the  Board  of  Trade  are  authorized  to  grant  a 

rrant  of  abandonment  in  tin-  case  of  an  unneci  nal.     In 

case  of  a  derelict  canal  tin -y  m  iv  frame  a  Provisional  Order, 

e  subsequently  continual  l.y  Parliament,  embodying  a  scheme 

ts  managem* 


Caual  traffic. 


Suspension 
of  traffic. 


Inspection  of 

canals. 


'•lear- 
ing-houae. 


Abandonment 
of  canals 


r.o;.nl    of  Trade  \    1ST  I,  according  to  ita  Arbitration. 

title,  j*  ,in  "Act  to  amend  the  powers  of  the  Board  of  Trade 
respect  to  inquiries,  arbitrations,  appointments,  and   »th« T 
ts,"  etc. 

•  ipproval,  confirmation,  or 
Cation  of  ;<1  of  Tru  ;iny  Spe< 
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Act,  they  may  make  such  inquiry  as  they  may  deem  necessary  and 

charge  the  cost  of  the  same  to  the  parties  applying  to  the  Board  in 

such  manner  as  the  Board  may  by  order  direct  (section  3). 

By  section  6,  where  a  railway  or  canal  company  is  a  party  to 

any  difference  authorized  to  be  referred  to  the  Board  of  Trade,  they 

may  refer  the  matter  to  the  decision  of  the  Eailway  Commissioners. 
Under  the  Eates  and  Charges   Order  Confirmation  Acts,  an 

arbitrator  appointed  by  the  Board  of  Trade  is  required  to  determine 

differences  between  railway  companies  and  traders  relating  to  the 

following  matters  :— 

non-provision  of  trucks  by  a  railway  company ; 

refusal  of  a  railway  company  to  allow  a  trader  to  perform  terminal 
services  for  himself; 

as  to  services  at  or  in  connection  with  sidings ; 

cartage  charges ; 

demurrage  charges ; 

siding  rent ; 

terminal  services  in  Classes  A  and  B ; 

use  of  coal  drops  ; 

provision  of  waterside  premises ; 

demurrage  on  traders'  waggons ; 

private  siding  accommodation ; 

transhipment  of  merchandise  at  break  of  gauge. 

In  the  same  manner  the  Board  of  Trade  are  called  upon  to 
arbitrate  between  traders  and  the  canal  companies,  under  the  Canal 

Eates  Order  Confirmation  Acts,  in  respect  of — 

service  terminals  which  the  trader  is  not  allowed  to  perform  for 

himself ; 
cartage ; 
weighing ; 
detention  of  boats ; 

landing  or  warehouse  accommodation ; 
services  to  traffic  in  Classes  A  and  B  • 
use  of  coal  drops ; 
use  of  cranes  and  machinery  ; 
provision  of  towage ; 
use  of  berth,  lay-bye,  or  canal  basin ; 
gauging  of  boats ; 
private  lay-byes  or  basins ; 
transhipment ; 
minimum  boat  loads. 
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The  powers  and  jurisdiction  conferred  on  the  Board  of  Trade  General 
by  the  Traffic  Act,  1888,  are  in  addition  to,  and  not  in  substitution  JSditi^ 
for,  any  powers  conferred  by  any  Special  Act  (section  52).  special 

By  section  53  all  documents  purporting  to  be  rules,  orders,  or 
certificates  of  the  Board  of  Trade  are  to  be  received  in  evidence  evidence. 
without  further  proof. 

By  section  54  the  Board  of  Trade  are  authorized  to  consent  to  Expenditure 
the  expenditure  intended  to  be  incurred  by  certain  local  bodies  in 
connection  with  the  Traffic  Acts. 
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CHAPTER   XXXV. 

CHEAP  TRAINS  ACT,  1883. 

Passenger  Two  important  questions  are  legislated  upon  under  the  provisions 
*}?*?  .  .  of  this  Act,  namely,  the  taxation  of  the  railway  companies  and 

diminished  m 

consideration  the  housing  of  the  working  classes.     The  Act  constitutes  a  quasi- 

workmcu's^    compromise  between  the  Government  and  the  railway  companies, 

trains.  by  which,  in  return  for  certain   concessions    in    respect   of  the 

computation  of  passenger  duty  made  in  favour  of  the  railway 

companies,  very  low  rates  are    to    be    charged  upon   suburban 

working-class  traffic. 

Remission  of  Questions  in  dispute  between  the  railway  companies  and  the 
iiut^if  |r  Inland  Revenue  Department  would  not  directly  form  any  part  of 
factor  in  the  the  law  of  railway  traffic ;  but  when  the  discretion  of  the  Railway 

reasonable-  .      .        .         J         .  ,.  ..„ 

ness  of  third-  Commission  is  to  be  invoked  to  adjust  differences  as  to  the  run- 

modat!on°m~    11*U8  °^  c^ieaP  trains>  and  a  remission  of  duty  is  to  follow  as  a 

consequence  of  compliance  with  the  decision  of  the  Court  in  this 

respect,  an  outline  of  the  financial  dispute  is  essential  to  a  clear 

comprehension  of  the  equity  of  the  case. 

Remission  of         By  an  Act  of  1842  the  duties  on  stage  carriages,  etc.,  were 
trains?11    ^'^  commuted,  so  far'as  railway  companies  were  concerned,  into  a  "  duty 
at  the  rate  of  £5  for  £100  upon  all  sums  received  or  charged  for 
the  hire,  fare,  or  conveyance  of  all  such  passengers." 

Two  years  later  the  Act  7  and  8  Viet.  c.  85  was  passed. 
The  part  relating  to  cheap  trains  was  introduced  by  the  recital 
that  it  was  expedient  to  secure  to  the  poorer  class  of  travellers  the 
means  of  travelling  by  railway  at  moderate  fares,  and  in  carriages 
in  which  they  may  be  protected  from  the  weather.  It  enacted  that 
third-class  passengers  were  to  be  conveyed  by  one  train,  at  least, 
on  every  week-day,  which  should  travel  along  the  railway  from 
one  end  to  the  other  of  each  trunk,  branch,  or  junction  line  belong- 
ing to  or  leased  by  the  railway  company. 
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The  trains  were  to  conform  to  the  following  conditions  :  iviiuition  of 

The  time  of  starting  was  to  be  approved  by  the  Board  of  t>hcal>  lnmi8' 
Trade  ; 

The  average  rate  of  speed  was  to  be  not  less  than  12  miles  an 
hour  for  the  whole  distance  travelled  on  the  railway,  including 
stoppages  ; 

The  train,  if  required,  was  to  stop  at  every  station  ; 
The  carriages  were  to  be  provided  with  seats,  and  to  be  pro- 
1  from  the  weather  in  a  manner  satisfactory  to  the  Board  of 
le; 
The  fare  was  not  to  exceed  Id.  per  mile  ; 

:  passenger  was  to  be  allowed  to  take  with  him  "half  a 
hundredweight  of  luggage,  not  being  merchandise  or  other  articles 
<  arried  for  hire  or  profit  ; 

Children  under  3  years  of  age  were  to  travel  free,  under  12  at 
half  fare. 

The  Board  of  Trade  were  authorized  to  dispense  with  any  of 
the  conditions  hereinbefore  required,  except  as  to  the  amount  of 
"  in  consideration  of  such  other  arrangements,  either  in  regard 
to  speed,  covering  from  the  weather,  seats,  or  other  particulars," 
hall  appear  more  beneficial  and  convenient  under  the  circum- 
•s  of  the  case,  and  shall  be  sanctioned  by  them  accordingly. 
nipliance  with  the  Statute  was  to  be  enforced  by  means  of  ivimity  f,.r 
a  penalty  "not  exceeding  twenty  pounds  for  every  day  daring 
which  sucli  refusal,  neglect,  or  evasion  shall  continue." 

Section  9:  And  be  it  enacted,  "that  no  tax  shall  be  levied 
the  receipts  of  any  railway  company  from  the  conveyance 
at  tares  not  exceeding  one  penny  for  each  mile  by 
-in-Ii  cheap  train  as  aforesaid.'' 
B  various   companies   eoinmeiuvd    by    affording  strict  com 


plianee-  with  the  Act,  tfaeil   Parliamentary  trains  early 

.   stopping   them   at    e\vry  station,  and    leavin-    little 

in  under  th«-  Hi  hours  on  a  llid-mile  journey.     Gradually  the 

Service  was  iinpmv.-d,  until,  up«.M   all  IOIIL;  journeys,  a  third-class 

i   1  •  y  at  least  one  train  in  the  day  at  express 

speed,   and    j.  mlal.lv    with  seennd-dass    accommodation    in   an 

Simultaneously,    the    time-table    would    be    so 

•    on   a   line  of  120  miles  in  length  no  train  would 

.n  which  would  stop  at  every  station. 

>tances,  the  officials  <  :  venue  J^f*  °ujjjd 

raised  the  c<  the  trains  .so  run  «. 
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the  requirements  of  the  Act,  and  that  the  receipts  from  passengers- 
conveyed  in  them  were  not  exempt  from  taxation.  Their  argument 
was  that,  although  the  Board  of  Trade  might  sanction  a  modifica- 
tion of  the  conditions  relating  to  the  conveyance  by  cheap  trains, 
it  was  not  open  to  them  to  dispense  with  such  of  the  conditions 
as  constituted  the  train  itself  a  "  cheap  train  "  within  the  meaning 
of  the  section.  A  train  which  did  not  stop  at  every  station  was 
not  a  "  cheap  train  "  at  all,  and  the  dispensing  power  of  the  Board 
of  Trade  did  not  apply  to  it.  The  House  of  Lords  supported  this 
view,  and  others  similar  (see  North  London  Eailway  Company  v. 
Attorney-General,  1  App.  Gas.  148;  Great  Western  Eailway 
Company  v.  Attorney-General,  L.K.  1  H.L.  1). 

Opinion  of  The  Committee   of  1872   had   the   matter   before  them,  and, 

isi^on^    f  without  expressing  any  opinion  upon  its  legal  aspect,  they  made 

remission  of     clear  their  views  that  the  companies'  claim  to   exemption  from 

taxation  had  been    carried  further  than  was  reasonable.     They 

look  upon  it  as  an  "abuse"   that  exemption  should  have  been 

claimed  in  respect  of  excursion  trains,  and  they  express  the  view 

that  the  development  of  third-class  traffic  does  not  stand  in  need 

of  the  stimulus  of  exemption  from  taxation. 

"It  is  probable  that  under  these  enactments  the  poor  have, 
in  many  cases  obtained,  and  possible  that  they  do  still  in  some 
cases  obtain,  accommodation,  which  would  otherwise  have  been 
denied  to  them.  But  it  is  certain  that  in  many  cases  the  enact- 
ments have  proved  needless ;  that  they  are  becoming  more  so  day 
by  day ;  that  they  confer  on  much  profitable  business  an  unreason- 
able exemption  from  taxation,  supposing  the  tax  in  question  to  be 
maintained ;  that  they  are  causing  serious  difficulties  between  the 
Government  and  the  companies  ;  and  that  they  are  likely  to  operate 
to  the  prejudice  of  the  classes  whom  they  were  intended  to  serve. 
The  conditions  of  passenger  traffic  have  wholly  changed  since  1844, 
and  are  such  as  the  able  men  who  recommended  the  compulsory 
law  of  that  date  could  never  have  foreseen.  The  carriage  of  third- 
class  passengers  is  becoming,  with  many  companies,  one  of  the 
most  important  branches  of  their  business.  The  excursion  trains, 
as  we  have  seen,  have  already  caused  a  limitation  of  the  original 
exemption.  But  the  ordinary  traffic  has  also  been  developed  to 
an  extent  which  was  quite  unexpected." 

The  Eeport  refers  to  the  great  increase  in  the  third-class 
passenger  traffic — from  £483,069,  one-eighth  of  the  total,  in  1844, 
to  £6,177,230,  not  much  less  than  one-half,  in  1870. 
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"  Under  these  circumstances,  it  does  not  seem  that  this  traffic 
requires,  as  a  general  rule,  either  the  compulsory  legislation  of 
1844  or  the  stimulus  of  exemption  from  taxation. 

"  On  the  other  hand,  the  mischiefs  arising  from  this  exemption  Opinion  of 

become  important.    The  Inland  Eevenue  Department  depends  i^J^n*' 
entirely  on  the  accounts  given  by  the  companies,  and  it  is  difficult  remission  «.f 
to  check  them.    The  differences  in  principle  between  the  companies 
and  the  Department  are  serious.     The  companies  claim  exemption 

11  the  trains  they  may  run  in  the  day  which  comply  with  the 
Parliamentary  condition  of  conveying  passengers  at  fares  not  ex- 
ceeding \d.  a  mile,  provided  they  are  approved  by  the  Board  of 
Trade.  The  Inland  Kevenue  Department  denies  their  right  t<> 

nption  unless  the  other  conditions  of  the  Act  of  Parliament 
to  taking  up  and  setting  down  passengers,  and  so  forth,  are  complied 
with,  notwithstanding  the  approval  of  the  Board  of  Trade.     The 
companies  claim  exemption  on  double  journey  tickets,  where  the 

•gate  fare  is  less  than  Id.  a  mile.  The  Department  denies 
their  right  to  exemption,  unless  the  single  journey  is  also  charged 
for  at  Id.  a  mile  or  less.  The  companies  claim  exemption  where 
less  than  Id.  a  mile  is  charged  for  the  whole  distance,  although 

train  may  not  stop  at  every  station.     The  Department  deny 

laim  unless  the  train  stops  at  every  station  throughout  the 
wh<>le  jourm -y.  These  questions  are  now  being  brought  before  the 

:  s  of  law.     The  issue  cannot  be  satisfactory.     If  the  companies 

succeed,  it  is  obvious  that  they  will  obtain  an  exceptional  exemption 

i  on  a  profitable  and  increasing  branch  of  their  tratlie. 

If  they  fail,  the  result  will  be  to  give  them  an  inducement  to  coniine 

0  the  facilities  provided  {'or  by  the  strict  letter  of  the 

Act,  and  to  withdraw  the  extra  facilities  which  they  now  give.    Km- 

instance,  the  Xorth  Eastern   Railway  Company  bring  third-class 

passe  :  .-m  the  north  to  York   by  a   Parliamentary  train   stop 

at  all  the  stations  and   therefore   properly  a   cheap  tram,  and 

tied  to  exemption.    Win-n  they  ;m  >rk,  thc>c  passenp 

are  sent  on  to  London  by  an  ordinary  through  train,  which  starts 
ice,  and  only  stops  at  the  principal  stations  between  York  and 
It'  the  contention  <>t'  the  Inland   KVvenue.  Department  is 
right,  the  r*  o  passengers  are   not  excmp 

passenger  duty,  but  WMH!  ..-mpt  it'  i 

ing  some  hours  at  York  tor  the  Parliamentary  train  fr< 

nd  were  t  «.n  by  tl  I,  stopping  at  all  the 

'' 
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"  The  Board  of  Trade  have  laid  before  the  Committee  tables 
showing  the  progress  of  first,  second,  and  third-class  passenger 
traffic  since  1850  on  all  the  railways  in  England  and  Wales,  and 
on  the  London  and  North  Western  and  Lancashire  and  Yorkshire. 
These  figures  show  conclusively  how  rapidly  third-class  traffic  is 
increasing,  and  how  little  it  needs  either  special  Parliamentary 
obligations  or  special  privileges  in  order  to  develop  it. 

"  This  point  has  been  discussed  at  some  length,  partly  because 
one  of  the  few  proposals  of  the  Eoyal  Commission  for  compulsory 
legislation  recommends  a  considerable  extension  of  the  present 
obligation  to  run  trains  or  carriages  for  third-class  passengers ;  but 
more  especially  because  it  shows  how  little  it  has  been  possible  to 
foresee  the  development  of  business  and  traffic,  and  how  inadequate 
have  been  the  attempts  to  regulate  monopoly  by  stereotyping  fixed 
maxima  of  rates  and  fares." 

After  the  legal  decisions  before  referred  to,  it  became  obvious 
that  legislative  interference  was  needed,  and  a  matter  for  mutual 
concession  was  found  in  the  circumstances  relating  to  Workmen's 
Trains. 

Opinion  of  The  Committee  of  1872  had  this  question  before  them  amongst 

I872on  °(  tne others,  but  they  express  views  opposed  to  those  adopted  in  the 
train™11'8  subsequent  legislation.  They  report :  "  It  has  been  proposed  by 
some  of  the  Liverpool  witnesses  that  the  railway  companies 
should  be  obliged  to  run  workmen's  trains  at  suitable  hours  in  the 
morning  and  evening  at  very  small  charges ;  and  this  proposal  is 
supported  by  the  fact  that  obligations  to  run  such  trains  have  been 
imposed  on  some  of  the  Metropolitan  railways  in  their  Special 
Acts,  coupled  with  provisions  specially  limiting  the  liability  of  the 
companies  in  case  of  accidents  to  persons  in  such  trains.  It  seems 
that  what  is  really  desired  by  these  witnesses  is  not  so  much 
facilities  to  meet  the  present  wants  of  workmen,  as  trains  which 
shall  operate  as  an  inducement  to  workmen  who  now  live  in  the 
town  to  go  and  live  out  of  it.  The  railway  facilities  are  to  precede 
and  introduce  the  custom  of  living  out  of  the  town ;  they  are  to 
create  and  not  to  follow  the  demand.  The  case,  therefore,  differs 
from  that  which  has  arisen  in  London. 

"  The  history  of  the  traffic  in  third-class  passengers  affords  a 
strong  argument  against  attempting  to  foresee  and  provide  for 
a  want  of  this  description  by  imposing  general,  compulsory,  and 
permanent  obligations  on  railway  companies.  It  has  been  shown 
that  Parliament,  anxious  to  protect  the  lower  classes,  at  any  rate, 
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from  the  apprehended  monopoly  of  railway  companies,  imposed 
special  obligations  on  the  companies,  supposed  to  be  in  favour  of 
•  classes,  and  attached  to  these  obligations  a  special  exemption 
from  railway  taxation.  It  has  also  been  shown  that  railway 
companies,  in  their  own  interest,  are  now  doing  for  third-class 
passengers  more  than  Parliament  ever  thought  of  requiring ;  that 
third-class  traffic  is  one  of  the  most  growing  sources  of  profit,  and 
that  the  present  operation  of  the  special  legislation  on  the  subject 
is  to  give  a  very  questionable  exemption  from  general  railway 
taxation,  to  create  confusion  and  litigation,  and  to  give  the 
companies  inducements  for  withholding  from  third-class  passengers 
facilities  which  they  would  otherwise  give.  The  ill-success  of  this 
:upt  may  well  justify  hesitation  in  entering  upon  further 
general  legislation  of  the  same  kind ;  but  the  Committee  are  of 
opinion  that  if  it  should  be  thought  desirable  in  any  case  to 
impose  upon  companies  seeking  for  amalgamation  the  obligation 
of  running  workmen's  trains,  it  may  fairly  be  done  in  consideration 
of  the  benefits  to  be  conferred  on  them  by  Parliament,  without 
special  privilege  or  exemption  being  granted  to  them  in 
rn." 

The  difficulty  of  finding  accommodation  for  workmen  in  large  r.mtn.rtion  <>t 
towns  has  always   been  very  considerable.      The  installation 
public  works  and  the   erection  of  public   buildings   for  various  i 
purposes  In Mjiu-ntly  combine  the  double  effect  of  diminishing  the 

ial  area  and  increasing  the  demand  in  respect  of  it. 
In  recent  years  special  provisions  have  been  inserted  in  tli 
Special  Acts  of  railway  companies  when  their  authorized  extension 
in  urban  districts  have  had  the  effect  of  disturbing  the  residential 
in   their    neighbourhood.     So   early   as   in    18G4  the  Great 
Eastern  Company  had  taken  upon  themselves,  by  their  Act  of 
rim  nil.-  train  JMT  .lay  mi  their  lines  t'rmn  \ValtliamstOW 
i    KnfieM  hy  which   the   Jan-   f«»r  the   return  journey,  say, 
10  to  l^n  niiles  was  to  be  2d.  only. 

•t  of  1883  a  remission  of  the  amount  EcmiMi- 
as  established  by  the  legal  decisions,  was  allowed,  l 
statutory    obligations    were,   in    return,    imposed    upon   railway 
companies  generally  to  provide  such  workmen's  accommodation  as 
Board  of  Trade,  <«r  tho  Railway  Commission,  as  the  case 
ul<l  appear  to  be  reasonable. 

OD   of  <luty  provi  l.y  the  Statute  is  t 

prescribed  in  subsections  1  and  2  of  section  *J. 
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(1)  Fares  not  exceeding  the  rate  of  one  penny  a  mile  shall  be 
exempt  from  duty  ;  but  fares  for  return  or  periodical  tickets  shall 
be  exempt  from  duty  only  \vhere  the  ordinary  fare  for  the  single 
journey  does  not  exceed  that  rate. 

(>2)  Duty  shall  be  payable  at  the  rate  of  2  per  cent,  on  fares 
exceeding  the  rate  of  one  penny  a  mile  for  conveyance  between 
railway  stations  within  one  urban  district  certified  so  to  be  in 
manner  provided  in  this  section. 

Definition  of          An  urban  district  is  described  as  being  "  an  area  which  has 

urban  district.  a  continuous  urban  as  distinguished  from  a  rural  or   suburban 

character,  and  contains  a  population  of  not  less  than  one  hundred 

thousand  inhabitants,"  and  which  has  been  certified  to  be  so  by 

the  Board  of  Trade. 

Non-compli-  Section  3  provides  that  the  same  duty  shall  be  paid  as  formerly 


with        jn  faQ  case  o£  either  one  of  two  events  : 

btatute  in- 

volves re-  (a)  Where  due  and  sufficient  accommodation  is  not  provided 

JutySlt        ^  f°r  passengers  at  fares  not  exceeding  the  rate  of  one  penny  per  mile. 
(&)  Where   sufficient  workmen's  trains  are  not   provided  for 

workmen  going  to  and  returning  from  their  work  between  6  p.m. 

and  8  a.m.  at  fares  approved  of  by  the  Board  of  Trade. 

Procedure  The  procedure  in  the  matter  is  that  when  the  Board  of  Trade 

on  complaint   have   been   satisfied   that   a  primd  facie    case    exists   for  their 

of  insufficient    .  r  " 

accommoda-     intervention,  they   may  either  hold  an  inquiry  themselves  or,  if 
tion.  any  Of  tne  companies  concerned  desire  it,  refer  the  question  to  the 

decision  of  the  Eailway  Commission.  If  the  Board  of  Trade 
themselves  undertake  the  inquiry,  any  company  on  whom  an 
order  is  made  by  them  may  appeal  to  the  Eailway  Commission, 
who  shall  have  the  same  power  in  the  matter  as  if  it  had  been 
originally  referred  to  their  decision. 

•Conveyance  The  Act  proceeds  to  provide  for  the  conveyance  of  the  King's 

of  naval  and    forces  at  reduced  rates,  but  these  provisions  are  to  cease  to  have 

forces.  effect  in  cases  where  the  Board  of  Trade  or  the  Eailway  Com- 

mission  may   have    certified   to   the    Commissioners    of    Inland 

Eevenue  that  the  conditions  precedent  of  the  third  section  have 

not  been  complied  with. 

Act  not  Section  11.  This  Act  shall  not  extend  to  Ireland. 

lrelandble  tO  ^n  aPP^ca^on  was  made  to  the  Eailway  Commission  to 
enforce  the  working  of  the  Act  in  an  early  case  (re  Cheap  Trains, 
505),  but  during  the  years  1899  and  1900  great  pressure  was  put 
upon  the  various  London  railway  companies  to  increase  the 
workmen's  accommodation  as  already  provided. 
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™' 


In  the  proceedings  instituted  by  the  London  Reform  Union,  intorviMm..n 
id  supported  by  elaborate  statistical  evidence  prepared  by  the  rllS!0* 
Ion  County  Council,  the  workmen's  view  of  th-  ia  fully  council. 

d  before  the  Court  in  all  its  aspects.     We  have  set  out  their 
uments  in  detail  in  the  cases  reported  in  the  Digest, 
together  with  the  answers  of  the  companies,  as  setting  out  equally 
clearly  the  difficulties  imposed  upon  the  railway  companies. 

In  the  Great  Eastern  case,  506,  the  workmen's  traffic  already  Congestion  ..f 
bed,  and  the  congestion  of  traffic  during  the  later  hours  at  |x 

'.  workmen's  trains  were  run  was  shown  to  lead  to  extremely  G.E.R. 
serious  inconvenience.      The  Court  considered   that  it  might   be 
by  the  running  of  a  certain  number  of  trains  at  the  fare  of 
as  intermediate  between  the  :M.  fare,  for,  say,  20  miles,  of 
the  early  trains,  and  the  4d.  fare  of  the  later  ones. 

In    the    Great   Northern   case,  507,  the    complaint   was,   that  Absence  of 
by  not  providing  workmen's  trains,  while   their  neighbours,  the 
it    Eastern    Company,    did,    the    Great    Xorthern    Company 
no  workmen's  trallic,  and  had  to  some  extent  succeeded  in 
passing  off  their   obligations   in   this    respect   on   to   the   Great 
n   Company.     The  Court   considered   that    no   such   w 
g  considerations  had  been  entrusted  to  them  by  Parliament. 
Whatever  the  merits  of  the  case  might  be,  they  were  authorized 
to  deal  with  existing  tratfic.     So  far  as  that  was  not  duly 
accommodated,  their  duty  was  to  provide  a  remedy,  but  it  was  not 
within  their  jurisdiction  to  order  a  train  service  in  anticipation  of 
.ik-h  miurht  eventually  be  induced  to  seek  the  l>enefit  of  it. 
In  the,  Fawcett  Association  case,  508,  the  need  of  an  early  train  it,  • 

rda  8  •  •rrtain   limited  chuM  <»f  work- 

men,  post-office  sorters,  but  the  cost  and  iiie<>nvrniriice  of  keeping 
passenger  stations  open  through  nearly  the  wh<>l,.  m^ht  outweighed 
p  which  might  he  fairly  held  to  he  tint;  to  that  special 
class  of  workmen. 
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Preliminary 
complaint  to 
the  Board  of 
Trade. 


Form  of  com- 
plaint. 


Complaint  in 
through 
rate  applica- 
tions. 


CHAPTER   XXXVI. 
PROCEDURE. 

THE  procedure  to  be  adopted  in  cases  before  the  Eailway  Com- 
mission is  in  theory  quite  simple,  such  difficulties  as  may  arise 
being  due  rather  to  the  complication  of  the  subject  itself 
than  to  any  intricacy  introduced  into  the  rules  or  method  of  the 
Court. 

The  first  step  in  the  actual  litigation  consists  in  the  filing  of 
the  application,  but  in  certain  cases  some  preliminaries  have  to  be 
observed. 

Complaint  to  the  Board  of  Trade. 

This  is  made  a  necessary  step  in  the  procedure  in  two  cases  : 
(1)  when  application  is  made  for  through  rates  by  "persons 
interested,"  other  than  railway  and  canal  companies;  (2)  when 
complaint  is  made  of  increased  rates  or  charges. 

No  particular  form  is  marked  out  for  adoption  in  preferring 
these  complaints,  but  care  in  preparing  them  is  none  the  less 
necessary,  since  it  is  clear  that  the  formal  application,  though  it 
may  be  expressed  differently,  cannot  go  beyond  the  subject-matter 
of  the  complaint. 

In  through  rate  applications  it  has  been  found  convenient  to 
make  the  first  formal  letter  to  the  railway  managers,  together  with 
their  formal  answers,  the  base  of  the  complaint  to  the  Board  of 
Trade,  and  then  to  set  this  out  verbatim  in  the  application.  If 
this  course  is  intended  to  be  adopted,  the  correspondence  must  be 
drafted  accordingly.  The  method  has  the  convenience  of  remov- 
ing doubt  as  to  what  were  really  the  questions  submitted  to  the 
Board  of  Trade,  but  it  cannot  be  followed  if  the  complainant 
introduces  into  his  complaint  matter  which  would  be  irrelevant  in 
a  more  formal  application.  The  procedure  followed  by  the  Board 
of  Trade  is  to  forward  copies  of  the  complainant's  letter  to  the 
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railway  companies  interested,  to  forward  copies  of  their  replies  to 
him,  and,  afterwards,  if  there  appears  any  prospect  of  a  settlement, 
to  invite  the  parties  to  meet,  informally,  at  the  offices  of  the  Board 
of  Trade. 

The     meetings,    certainly,    and     the     correspondence,    most  Board  of 
probably,  would  be  treated  as  being  "  without  prejudice."     When  p^^lings 
it  appears  that  further  meetings  or  correspondence  are  not  likely  "wj!l- 
to  be  effectual,  one  of  the  secretaries  of  the  Department  certifies 
that,  in  the  opinion  of  the  Board  of  Trade,  the  necessary  formalities 
been  complied  with.     The  formal  pleadings  in  the  cases  of 
the  Manchester  Ship  Canal  Company  and  the  Shropshire  Union 
1 'ail way  Company,  etc.,  are  set  out  at  page  354. 

A  further  preliminary,  that  of  making  formal  application  to  Complaint  to 
railway  managers,  is  necessary  in  through  rate  applications™1," 
and  in  cases  where  damages  are  claimed  for  contravention  of  the 
provisions  of  the  Traffic  Act  of  1854. 

Application. 

The   application   to    the   Court   of    the   Kailway   and   Canal  \]-piir:iti<.n 

ion   must   follow   the    form   of   those   reprinted    below.  ,' 
statement  of  facts  upon  which  the  applicant  bases  his  case 
r  be  accurate  and  precise,  but  need  not  be  made  in  strictly 
technical  language. 

The  application  concludes  with  a  "  prayer,"  in  which   more  "  of 

:i    is   needed,  and   in  which   the   applicant   specifies   the niTllt 
remedy  he  is  seeking      If,  in  the  course  of  the  hearing,  the  facts 
would  point  to  some  more  appropriate  remedy  than  that 
)lied  for,  the  Court  would  probably  allow  the  necessary  amend  - 
it,   if   it   were    not  one   which   would    practically  change    the 
icter  of  the  application.     See  Simonds,  247.     "  The  case  was 
1    nor  contested    under  section   Id.      The  case  was 
M!   judgment  given,    under   section   4,  as  a  question  of 
i.ate.'" 

1   not  be  handed  in  personally  by  the 
agents  of  a  solicitor  in   the  c.,untrv,  l.ut   may  !.<•  transmitted  to',' 

i  -y  post.  "d*' 

Local  authorities  and  associations  of  traders  may  make  .> 

sion.     Associations  rs  must  aPPllc*nU* 
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first  obtain  from  the  Board  of  Trade  a  certificate  that  they  are  a 
proper  body  to  make  complaint. 

The  complaint  may  be  made  "  without  proof  that  such 
authority  is  aggrieved  by  the  matter  complained  of."  This 
means  that  the  "  authority  "  need  not  be  aggrieved  as  such,  but 
it  does  not  dispense  with  the  necessity  of  showing  that  a  griev- 
ance exists  for  which  a  legal  and  appropriate  remedy  is  provided 
within  the  jurisdiction  of  the  Eailway  and  Canal  Commission. 
Thus  it  is  entirely  competent  for  a  public  body  to  make  com- 
plaint of  increased  railway  rates  on  behalf  of  the  traders  whom 
they  represent ;  but  an  application  asking  for  the  return  of  sums 
overcharged  could  only  be  made  by  the  traders  overcharged.  See 
the  discussion  on  these  points  in  the  two  cases  of  the  Mansioa 
House,  459,  460. 

Parties — Defendants. 

Parties—  It  becomes  an  important  question  in  each  case  where  many 

defendants,  railway  companies  are  concerned  whether  they  all  ought  to  be 
joined  as  defendants  or  not.  The  joinder  of  several  defendants- 
has  a  tendency  to  complicate  and  lengthen  the  proceedings,  but  it 
is  clear  that  the  Court  has  no  jurisdiction  to  make  an  order  against 
a  company  which  has  not  been  summoned  to  appear.  By  the 
Traffic  Act  of  1894  it  is  provided  that  each  party  shall  pay  their 
own  costs  of  the  case  before  the  Eailway  Commission,  but  the 
provision  has  been  held  not  to  apply  to  the  costs  of  an  appeal, 
and  these  may  become  substantial  if  there  are  many  defendants 
in  an  important  case.  See  Mapperley  Colliery,  514,  where  the 
Court  desired  to  have  all  interested  defendants  before  them  on  a 
question  relating  to  increase  of  rates,  while  intimating  that  such  a 
formality  might  not  be  necessary  in  the  formulation  of  the  com- 
plaint to  the  Board  of  Trade. 

Third  parties. 

Third  parties.  Public  bodies  may  intervene  as  defendants  in  cases  where  it 
appears  to  the  Commissioners  that  they  are  likely  to  be  affected 
by  the  decision  of  the  Court,  as,  for  example,  the  Corporation  of 
Southampton  in  the  case  where  it  was  sought  to  divert  ocean 
traffic  from  the  Southampton  Docks  to  London  (Mansion  House, 
376).  The  Court  does  not  approve  of  the  intervention  of  third 
parties  who  do  not  intend  to  support  either  side,  but  desire  to  take 
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the  opportunity  of  litigation  being  in  progress  in  order  to  raise 
special  points  of  their  own. 


These    follow,   as   far    as    practicable,    the    practice    of    the  IntorWutory 
Superior   Courts,   but    ordinarily   are    somewhat   less    technical.  1>roc 
In  the  majority  of  cases  the  greater  part  of  the  facts  are  known 
t<>  I">:IL  sides,  and  are  not  in  dispute.     A  debateable  point  arises 
with    respect   to    the    elaborate   tables  of    statistics   which    are 
frequently  prepared  for  the  hearing  of  these  cases.     See,  as  an 

iiple,  the  case  of  Smith  and  Forrest,  501.     Some  part  of  the 
-tics  made  evidence  in  that  case  are  printed  in  the  Digest. 

ia  clear  that  calculations  of  such  a  character  cannot  be 
unaly/.-d  and  cross-examined  to  without  careful  previous  con- 
itinn.  The  Court  is  usually  willing  to  adjourn  the  hearing 
of  the  case  when  such  a  mass  of  figures  is  put  in  evidence,  but  an 
adjournment  does  not  always  accord  with  the  wishes  of  an  appli- 
cant, who  would  rather  accept  the  disadvantage  of  the  evidence 
than  resort  to  the  alternative  remedy  offered.  In  Smith  and 
Forrest,  501,  when  the  case  was  adjourned  for  the  production  of 
further  figures,  as  asked  for  by  the  applicants  and  by  the  Court,  it 
was  arran-j'-d  that  copies  should  be  supplied  to  the  applicants  by 
before  the  date  to  be  fixed  for  the  continuation  of  the 
If  it  became  the  practice  to  make  such  orders  on  a 

imons  for  directions,  the  hearing  of  these  complicated  cases 
would  be  much  facilitated. 


[fl  an  appeal  as  of  ri-ht   to  the  Court  of  Appeal  unl\. 
The  fur  an  appeal  to  the  House  of  Lords  under 

imstances  which  may  he  thr..retically  possible,  hut  are  scarcely 
likely  to  arise  in  actual  practice. 

orders  of  the  Supreme  Court  are  made  applicable  to  tin- 
ease  of  an  appeal  from  tin-  K'ailwav  <  '..mini-ion,  and  by  these  tin- 
ted for  a  notice  of  appeal  is  somewhat  uncertain.    Accord- 
Mi'  tin-  legislation,  it  seems  obvious  that  an 
ication  to  tho   Hail  way  Commission  should  be  on  a  par  with 
inaiv  a<t  ion,  hut  the  words  of  the  order  do  not 
Mtion  an  "n]  n^uli  that  the  time 

Inn  it  ;.  treated  as  being  that  for  interlocutory  appeals  instead 
>r  appeals  from  final  judgments. 
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Costs. 

Costs.  Evidence  was  given  before  the  Parliamentary  Committee  of 

1893  that  applicants  were  frequently  deterred  from  bringing  cases 
before  the  Railway  Commission  from  a  consideration  that,  if  un- 
successful upon  some  technical  point,  they  might  have  to  pay  the 
costs  of  several  sets  of  defendants. 

The  Traffic  Act  of  1894  provides  that,  except  as  between  the 
companies  themselves,  the  Commissioners  shall  not  have  power 
to  award  costs  on  either  side  unless  they  are  of  opinion  that  either 
the  claim  or  the  defence  has  been  frivolous  and  vexatious.  So  far 
the  Court  has  not  been  of  that  opinion  in  any  case. 

The  practice  of  the  Court  as  to  interlocutory  proceedings  has 
somewhat  varied.  At  first  the  Court  thought  that  the  terms  of 
the  section  had  reference  only  to  the  costs  of  the  hearing  in 
Court ;  in  later  cases  they  have  preferred  the  construction  that 
the  Statute  has  reference  to  all  costs  of  which  the  Commissioners 
have  power  to  order  payment. 

Informal  Inquiry. 

Section  3  of  the  Act  of  1854  provides  that  the  Court  may 
direct  all  such  inquiries  to  be  held  as  they  may  deem  necessary 
to  enable  them  to  form  a  just  judgment  upon  the  complaint  made. 

It  is  usual,  in  an  application  where  damages  are  asked  for,  to 
pray  for  an  inquiry  into  the  amount  of  damage  sustained,  and  this 
would  probably  be  directed  to  be  held  by  the  Eegistrar  of  the 
Court.  In  some  instances  technical  details  have  been  referred  to 
the  two  appointed  Commissioners. 

But,  although  the  section  still  remains  unrepealed,  there  no 
longer  exists  any  necessity  for  it.  When  the  jurisdiction  relating 
to  undue  preference  was  entrusted  to  the  Court  of  Common  Pleas, 
who  determined  the  question  upon  the  written  affidavits  presented 
to  them,  a  viva  wee  inquiry  into  facts  might  be  considered 
necessary  for  the  guidance  of  the  Court,  but  it  can  hardly  be  so 
at  the  present  moment,  except,  possibly,  in  the  determination  of 
disputes  arising  out  of  working  agreements.  In  Wilson,  513, 
where  preferential  rates  in  favour  of  Hull  were  complained  of, 
representative  bodies  on  behalf  of  the  ports  of  Newcastle,  Tyne- 
mouth,  South  Shields,  Jarrow,  and  Hartlepool  asked  for  a  general 
inquiry  to  be  held  into  the  whole  question.  The  Court  did  not 
consider  the  occasion  opportune  for  embarking  on  so  far-reaching 
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an  inquiry,  but  intimated  that  if  it  should  appear  that  the  case 
brought  before  them  was  not  fully  dealt  with,  they  might  exercise 
the  power  conferred  by  section  25  of  the  Act  of  1872,  which 
authorized  them  "  to  require  the  attendance  of  all  such  persons  as 
they  think  fit  to  call  before  them  and  examine,  and  to  require 
\vers  or  returns  to  such  inquiries  as  they  think  fit  to  make." 
This  particular  provision  is  repealed,  and  the  present  Court  is 
clothed  with  "  all  such  powers,  rights,  and  privileges,  as  are  vested 
in  a  superior  court." 

Railway  and  Canal  Commission  Rules. 

Formal  rules  relating  to  the  procedure  of  the  Court  have  been 
prepared  in  accordance  with  the  Statute,  and  are  set  out,  together 
with  the  copies  of  the  forms  prescribed,  in  Vol.  II. 
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FOKMS   OF  PLEADINGS— SIDING  KENT. 

MANCHESTER,  ETC.,  FEDERATION  v.  MIDLAND  EAILWAY  COMPANY. 

APPLICATION. 
In  the  Court  of  the  Railway  and  Canal  Commission. 

In  the  Matter  of  an  Application  of  the  Manchester  and  Northern 
Counties  Federation  of  Coal-traders'  Associations  [Applicants] 
against  The  Midland  Railway  Company  [Defendants]. 

The  Applicants  state  : — 

1.  They  are   an   association   of  freighters  who  have  obtained 
from  the  Board  of  Trade  a  certificate  that  they  are,  in  the  opinion 
of  the  Board  of  Trade,  a  proper  body  to  make  to  the  Commissioners 
a  complaint  in  respect  of  the  matters  hereinafter  appearing. 

2.  For  some  years  prior  to  the  last  day  of  February,  1895,  it 
was  the  practice  of  the  defendants  to  levy  against  the  general  body  of 
freighters  of  coal  and  coke  throughout  the  system  of  the  defendants' 
railway  a  charge   for   siding  rent,  so  called,  when  waggons  not 
belonging  to  the  defendants  or  some  other  railway  company,  and 
containing  coal  or  coke,  remained  undischarged  upon  the  sidings 
of  the  defendants  beyond  the  period  reasonably  necessary  for  the 
consignees  to  take  delivery  of  the  contents  thereof.   In  determining 
the  duration  of  such  period  the  defendants  adopted  as  their  unit  of 
measure  the  total  user  of  a  given   siding  or  sidings  by  a  given 
freighter  during   each  separate  calendar  month.      The  period   of 
reasonable  user  so  measured  was  allowed  by  the  defendants   to 
amount  in  each  month  to  a  number  of  days  four  times  as  great 
as  the  number  of  waggons  consigned  to  the  freighter,  and  delivered 
upon  such  siding  during  the  course  of  the  same  calendar  month. 

For  all  user  in  excess  of  the  total  so  calculated  the  defendants 
levied  a  siding  rent  charge  of  Is.  per  waggon  per  day.  In  making 
such  calculation  the  day  of  arrival  of  the  waggons  was  not  included. 
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3.  The  applicants  have  been,  ami  still  are,  willing  to  admit  Form  of 
that  the  reasonably  necessary  period  of  occupation  of  the  defendants'  *•** 
sidings  may,  as  a  general  rule,  be  fairly  calculated  in  the  manner 
hereinbefore  described. 

The  applicants  do  not  admit  that  the  charge  of  Is.  per  waggon 
per  day  is  a  reasonable  charge  when  levied  without  regard  to  the 
value  of  the  accommodation  provided,  or  to  other  circumstances 
which  may  be  due  to  be  taken  into  consideration  in  each  case,  but 

applicants  are  willing  to  acquiesce  in  such  charge,  and  they 
now  raise  no  objection  to  it,  provided  it  is  levied  only  on  the  excess 
isonable  user  calculated  in  the  manner  hereinbefore  stated. 

4.  The  defendants,  as  on  and  from  the  1st  of  March,  1895,  have 
claimed  the  right  in  calculating  such  reasonably  necessary  period 
of  user  to  adopt  as  the  unit  of  measure  the  time  occupied  in  the 

1  large  of  each  separate  waggon,  and  to  allow  a  period  of  four 

i  only  for  the  same,  at  the  expiration  of  which  period  they 
propose  to  levy  a  charge  for  siding  rent  at  the  rate  of  6d.  per 

_ron  per  day. 

Such  charge  is  proposed  to  be  levied  even  in  cases  where 
waggons  handed  to  the  defendants  on  various  days  are  all  placed  at 

Disposal  of  the  freighter  on  one  and  the  same  day,  and  no  abate- 
in*  nt  of  the  siding  rent  claimed  is  proposed  to  be  made  in  respect 
of  any  of  such  waggons  which  may  be  discharged  in  less  than  four 
however  many  they  may  be,  nor  however  rapidly  they  may 

-uch  alteration  in  the  computation  of  the  necessary  period 

-••r,  although  accompanied  by  a  reduction  in  the  rale  of  charge 

per  day,  will  constitute  an   indirect   increase  of  rate 

within  t lie  meaning  of  section  1  of  the  Railway  and  Canal  Traffic 

Heeling  the  members  of  the  applicant    l-\-.l, -ration  in  a 

large  aggregate  amount  per  annum. 

.  li  indirectly  increased  charge  is  unreasonable  both  in  respect 

riod  limited  as  being  that  reasonably  necessary  for  taking 

raffic,  and  also  in  respect  of  the  anmimt,  claimed  as 

•  !  value  of  the  occupation  of  the  accommodation  provided. 

6.  By  the  Midland  Railway  Company  (Kates  and   Charges) 

Order  On  lowers  of  the  defendants  lo  make 

charges  t  onveyance  of  coal  and  other  traffic  were  revised, 

general   condition-,    wmj    prescribed  by    Parliament    un 

ii  the  maximum  rales  and  charge  •*!  could  be 

charged 
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Form  of  7.  The  applicants  will  contend  that  the  combined  effect  of  the 

application.     gaid  ^  ftnd  of  section  ^  subsection  10,  of  the  Eailway  and 

Canal  Traffic  Act,  1888,  is  to  prohibit  the  defendants  from  making 
charges  under  general  conditions  or  regulations  different  from  or  in 
addition  to  the  general  conditions  of  the  said  first-mentioned  Act, 
and  that  the  general  conditions  or  regulations  in  respect  of  siding 
rent  now  sought  to  be  enforced  by  the  defendants  as  applicable  to 
all  coal  and  coke  traffic,  under  all  circumstances,  and  made  by  the 
defendants  without  the  sanction  or  authority  of  Parliament,  are 
ultra  vires  the  defendants.  The  charges  sought  to  be  made  by 
the  defendants  under  such  general  conditions  are  illegal,  and  are 
not  due  to  have  effect. 

8.  The  applicants  will  also  contend  that  in  so  far  as  in  any  and 
every  case  the  charges  for  siding  rent  calculated  in  conformity  with 
such  general  conditions  or  regulations  of  the  defendants  do,  in  fact, 
constitute  an  increase  over  the  charges  calculated  in  conformity 
with  the  regulations  in  force  immediately  prior  to  the  1st  day  of 
March,  1895,  the  increase  in  charge  resulting  from  the  altered 
method  of  computation  is  unreasonable,  and  they  allege  that  no 
circumstances  have  arisen  different  from  the  circumstances  which 
existed  in  the  year  1891  which  are  of  a  nature  to  justify  the  same. 

9.  The  applicants  complained  to  the  Board  of  Trade  on  the 
7th  of  December,  1895,  under   section   31   of  the  Kail  way  and 
Canal  Traffic  Act,  1888,  in  respect  of  the  matters  alleged  in  the 
5th  and  8th   paragraphs   hereof,  and   the  Board  of  Trade  have 
considered  the   applicants'  complaint.     The  applicants  apply  to 
the   Eailway  and   Canal   Commission   under  section   10   of  the 
Eailway   and   Canal   Traffic   Act,    1888,   and   section    1    of    the 
Eailway  and  Canal  Traffic  Act,  1894:— 

Prayer.  (1)  For  an  Order  declaring  that  the  conditions  sought  to  be 

made  applicable  by  the  defendants  to  the  charges  for 
siding  rent  as  stated  in  the  fourth  paragraph  hereof  are 
ultra  vires,  and  the  charges  made  thereunder  illegal. 
(2)  For  an  Order  declaring  that  the  indirect  increases  sought 
to  be  made  by  the  defendants  in  their  charges  for  siding 
rent  as  hereinbefore  complained  of  are  unreasonable, 
and  are  not  due  to  be  charged  by  the  defendants. 
Dated  this  31st  day  of  March,  1896. 

A.  B., 

Applicants'  Solicitor. 
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ANSWER. 

In  the  Court  of  the  Eailv;ay  and  Canal  Commis* 

In  the  Matter  of  an  Application  of  the  Manchester  and  Northern  Form  of 
Counties  Federation  of  Coal-traders'  Associations  [Applicants]  :i1 
against  the  Midland  Railway  Company  [Defendants]. 

The  Midland  Eailway  Company,  iii  answer  to  the  application 
of  the  Manchester  and  Northern  Counties  Federation  of  Coal- 
traders'  Associations,  state  that : — 

1.  They  admit  paragraph  1  of  the  application. 

2.  They  do  not  admit  that  their  practice  as  regards  the  former 
and  present  charge  for  siding  rent  is  accurately  stated  in  para- 
graphs -2  to  5  inclusive  of  the  application.    That  practice  has  been 
as  follows : — 

Prior  to  the  year  1884  no  charge  was  made  for  siding  rent,  as 
coal  was  carried  almost  entirely  on  the  defendants'  railway  in 
owners'  waggons,  and  the  interest  of  waggon  owners  in  obtaining 
a  prompt  return  of  their  waggons  was  considered   sufficient   t«> 
nt  any  undue  delay  in  unloading  and  returning  them. 
After  the  defendant  company  began  to  acquire  private  owiiei •-' 
coal  waggons  and  provide  waggons  for  coal  traffic,  it  was  found 
1  merchants  retained  the  waggons  under  load  for  an 
cessary  length  of  time,  and  to  abate  this  practice  a  charge  for 
i  'i  rent  at  non-competitive  stations  of  Is.  per  waggon  per  day 
imposed.     This  was  objected  to  by  coal   merchants,  and  to 
meet  their  wishes  a  modification  was  made  in  the  year  1886,  under 
which  the  siding  rent  was  only  charged  upon  the  excess  number  of 
waggons  kept  undt-r  load  in  eacli  month  for  more  than  an  average 
period   of   four   clear   days,  excluding  the   day  of  arrival.     Tin- 
concession  was  made  experimentally,  but  it  proved  unsi 

0  coal  merchants  to  unload  promptly. 

Period  of  four  days,  exclusive  of  tin-  day  of  arrival,  which 
tin-  regulations  be  tin-  maximum  period  occupied  in 
unloading  a  waggon,  proved  in  practice  to  be  the  universal  average 
period. 

Merchants  occn]  railway  sidings   with    the    railway 

company's  waggons  for  so  long  a  j- -li-.d  in  each  month  as  would 

1  free  from  siding  rent  or  subject  to  a  very  sm 
charge,  while  their  u\\n  wa-u'  •    pn-dily  discharged. 
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Form  of  This  practice   of  using  the  railway  company's  waggons  and 

sidings  as  a  warehouse  or  storage  ground  for  coal  made  the  carrying 
on  of  the  coal  trade  very  difficult  for  the  defendants,  and  the 
alteration  of  the  siding  rent  charge  had  been  under  consideration 
for  a  long  time  before  it  was  made  on  the  1st  of  March,  1895. 
The  charge  was  then  altered  from  Is.  per  waggon  per  day  to  Qd. 
per  waggon  per  day,  and  the  average  system  was  abolished. 

This  alteration  was  not  made  with  any  view  to  increase  the 
company's  revenue  from  siding  rent,  but  to  offer  a  more  direct 
inducement  to  traders  to  expedite  the  unloading  of  waggons,  and 
the  effect  of  the  new  system  was  that  upon  the  defendants' 
railway  many  thousands  of  waggons  were  immediately  released 
and  made  available  for  trade,  which  previously  represented  the 
number  of  waggons  unnecessarily  detained  under  load  under  the 
average  system. 

3.  The   defendants   do   not  admit  that  the  alteration  in  the 
charge  of  siding  rent  made  on  the  1st  of  March,  1895,  constituted 
an  indirect  increase  of  rate  within  the  meaning  of  section  1  of  the 
Railway  and  Canal  Traffic  Act,  1894.     It  was  a  reduction  of  the 
charge  per  waggon  which  might  result  in  a  higher  or  lower  charge 
in  the  aggregate  to  any  trader,  according  to  the  manner  in  which 
that  trader's  business  was  carried  on. 

At  many  important  stations  the  aggregate  monthly  charge  for 
siding  rent  was  considerably  less  in  1895  than  in  1894 

4.  The  defendants  submit  that  under  section  5  of  the  schedule 
to  the   Midland  Eailway  Company    (Rates   and   Charges)   Order 
Confirmation  Act,  1891,  they  are  entitled  to  make  a  reasonable 
charge  for  (inter  alia)  the  use  or  occupation  of  an  accommodation 
after    conveyance    beyond   such   period   as   shall   be   reasonably 
necessary  for  enabling  the  consignee  to  take  delivery,  and  as  the 
amount  of  such  charge  falls,  in  case  of  difference,  to  be  determined 
by  an  arbitrator  to  be  appointed  by  the   Board   of  Trade,   the 
defendants  applied  by  letter  to  the  Board  of  Trade  to  appoint  an 
arbitrator  to  determine  such  charge  in  the  difference  between  them 
and  the  applicants.     The  Board  of  Trade  declined  to  make  such 
appointment,  on  the  ground  that  the  present  applicants  were  not 
competent  parties  to  an  arbitration  tinder  the  said  enactment. 

f>.  The  defendants  will  object  to  the  jurisdiction  of  the  Court  to 
hear  and  determine  the  present  application  under  section  1  of  the 
Railway  and  Canal  Traffic  Act,  1894,  on  the  ground  that  the 
matter  in  difference,  viz.  the  reasonable  charge  to  be  made  for 
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siding  rent,  is,  by  the  said  Rates  and  Charges  Act  of  1891,  to 
be  determined  by  a  different  tribunal,  viz.  an  arbitrator  to  be 
appointed  by  the  Board  of  Trade. 

i  he    defendants   will   further   contend   that  their   present 
111  of  charge  for  siding  rent  is  reasonable  per  se,  and  also 
•liable,    although   it   may   result   in   an   increased   aggregate 
monthly  charge  being  payable  by  a  trader. 

7.  The  defendants  do  not  admit  the  contentions  of  the 
applicant.^  as  stated  in  paragraphs  7  and  8  of  the  application,  or 
any  of  them. 

Tliis   answer    is    made   on   behalf  of    the    Midland   Railway 
I  .any    by    George   Henry   Turner,   of    Derby,   their    general 
manager,  who  is  acquainted  with  the  facts  stated  therein. 
Dated  this  13th  day  of  May,  1896, 

G.  H.  TIRNKK,  Derby. 


OF   PLEADINGS— SIDING  REBATE.  K.-rmof 

application — 
Siding  rebate. 

W     TODD  AND  COMPANY  v.  MIDLAND  RAILWAY  COMPANY. 

APPLICATION. 

fit  ft"  '  and  Canal  ('• 

(The  Railway  and  Canal  Traffic  Act,  1854  to  1894.) 

In  the  Matter  of  the  Application  of  Messrs.  Watson  Todd  and 
Company  (Applicants]  (></(//', i*f  the  Midland  Railway  Company 
and  the  London  and  North  Western  Railway  Company 

|  Defendants], 

Tli.-  applicants  state: — 

I     T:.>     applicants    are    n    firm   of    millers,  carry  in-    on    thrir 
business  in  liirimnjjliain  at    ihrir  premises  known  as  tin- Midland 

pplioants  carry  on  their  business  of  milling  und<  i 
Stress  of  most  severe  competition,  and   tlic   llmir   niaimfa.  tun-d   l.\ 

..]„!„•!«•  iii  1  li.-  markets  of  WarwM 

P8,   and   \YMJC«^;.  ,nd   in    I  mm    itself,  both 

r   imported  1    and   with   ll<mi  ired 
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Form  of         from  grain  imported  from  abroad  and  ground  into  flour  at  mills  in 
on<     Cardiff,  Liverpool,  and  elsewhere.     The  flour  manufactured  by  the 
applicants  has  also  to  compete  very  closely  with  flour  manufactured 
by  rival  millers  in  Birmingham. 

3.  The  applicants  have  on  their  premises  sidings  and  lines  of 
railway,  which   are  connected  with  the  lines  of  railway  of  the 
London  and  North  Western   Eailway  Company  by ,  means   of  a 
junction  situated  near  the  Monument  Lane  goods  station  of  that 
railway  company. 

4.  The  applicants,  for  the  purpose  of  their  business,  purchase 
grain  which  has  been  brought  via  the  Eiver  Severn  to  Sharpness, 
and  require  to  have  the  same  conveyed  in  quantities  of  full  truck- 
loads  over  the  railway  of  the  Midland  Eailway  Company  to  their 
Central  station,  or  other  more  convenient  station  or  junction  in  or 
near  Birmingham,  to  be  thence  conveyed  over  the  railway  of  the 
London  and   North  Western  Eailway  to  the  junction  with   the 
applicants'  said  sidings  near  the  Monument  Lane  station,  and  to 
be  there  delivered  to  the  applicants. 

5.  The  applicants'  competitors  in  Birmingham  also  require  to 
purchase  grain  imported  at  Sharpness,  and  to  have  it  conveyed  by 
the  Midland  Eailway  Company  and  delivered  to  various  premises 
in  the  city  of  Birmingham. 

6.  The  defendants,  the  Midland  Eailway  Company,  have  fixed 
rates  for  the  conveyance  of  grain  from  Sharpness  to  their  Central, 
Lawley  Street,  and  Camp  Hill  stations  in  Birmingham,  but  such 
rates  are  not  published  in  any  of  the  books  required  to  be  kept 
by  the  Midland  Eailway  Company  for   public  inspection  under 
section  14  of  the  Eegulation  of  Eailway s  Act,  1873,  and  the  appli- 
cants do  not  know,  and,  in  default  of  information  from  the  Midland 
Eailway  Company,  have  no  means  of  knowing,  the  amount  fixed 
and  charged  for  such  conveyance. 

7.  The  rate  charged  when   grain  is  required  to  be  conveyed 
from  Sharpness  and  delivered  at  the  destination  mentioned  in  the 
4th  and  5th  paragraphs  hereof,  is  6s.  Wd.  per  ton,  but  such  rate 
includes  the  charge  made  by  the  Midland  Eailway  Company  for 
additional  services  and  accommodation  other  than  and  beyond  the 
conveyance  of  the  traffic  by  railway  from  Sharpness  to  the  before- 
named  stations  in  Birmingham  and  the  ordinary  terminal  services 
and  accommodation  usually  rendered  and  provided  thereat. 

8.  The  additional  services  and  accommodation  in  the  preceding 
paragraph  mentioned  are  the  following : — 
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(a)  Unloading  the  grain  on  its  arrival  at  the  aforesaid  Binning-  Form  of 

ham   stations  into   grain  warehouses   belonging   to  the  ftPPUctitlon- 
Midland  Railway  Company. 
(?/)  Storing  the  same  for  a  period  of  28  days  in  the  said  grain 

warehouses. 

(c)   Reloading  the  same   from   the   grain  warehouses   as  and 
when  required,  and  in  such  quantities  as  may  be  required, 
into  carts  belonging  to  the  Midland  Railway  Company. 
(  art  in-  the  same  to  the  premises  of  the  consignees,  or  to 

such  other  premises  as  they  may  direct. 
nder   the  circumstances  mentioned  in  the  3rd  and  4th 
hs  hereof,  the  applicants  do  not  require  the  defendants  to 
provide  them  with  station  accommodation,  nor  to  perform  for  them 
Cervices  of  unloading  and  uncovering,  nor  do  the  applicants 
ire  any  of  the  additional  services  and  accommodation  set  out 
in  the  last  preceding  paragraph. 

10.  Notwithstanding  the  fact  that  the  applicants  do  not  require 
and  are  not  supplied  with  terminal  accommodation  nor  terminal 

ices  at  any  of  the  Birmingham  stations,  nor  any  of  the  addi- 
tional services  and  accommodation  hereinbefore  mentioned,  the 
defendants  claim  to  be  entitled  to  charge  to  the  applicants  the  same 
rate  of  6s.  lOd.  per  ton  as  is  charged  to  the  applicants'  rivals  and 
competitors  in  cases  where  all  of  the  said  terminal  and  additional 

:  es  and  accommodation  are  required,  and  are,  in  fact,  rendered 
and  provided. 

11.  The   average   cost  of  the  before-mentioned   services   and 
accommodation  so  included  in  tin-  rate  of  6s.  IQd.,  and  not  performed 
nor  provided  for  the  applicants,  is  4s.  per  ton,  or  thereabouts,  and 

il.plicants  claim  i'mm  the  Midland  Railway  Company  a  rebate 
llowance  of  4s.  per  ton  lioni  the  >aid  rate  of  6s.  lOrf.     The 

,ts  are  willing  to  pay  to  the  L-mdon  and  North  Wes; 
\vayCompany  (or  to  the  Midland   Kail  way  Company,  as  the 
agents  of  the  London  and  North  Western  Kailway  <  ..mpany)  su<  h 
as  is  due  to  be  paid  tor  the  <  on\<-yance  of  the  applicants'  grain 
ys   of    the   Midland    Kail  way   Company   to   the 
applicants'  sidings  aforesaid. 

land    Railway  Company  have    refused,  and    still 
«,  to  ma  iction,  rebate,  or  allowance  to  the  aj>j 

cants  in  respect  L06I  and  ac«  omm«>da:i<.n  charged  to  the 

i  the  said  rate  of  G«.  IQd.  per  ton,  and  not  required  by, 
1  or  perfornr  ants,  excepting  I 
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Form  of 
application. 


Prayer. 


by  an  agreement  or  arrangement  between  the  defendants,  to  which 
the  applicants  are  not  parties,  the  said  rate  of  6s.  Wd.  is  allowed 
to  cover  the  charges  due  to  be  made  to  the  applicants  by  the  London 
and  North  Western  Eailway  Company  in  respect  of  the  conveyance- 
of  the  grain  to  the  applicants'  said  siding. 

13.  Disputes  have  accordingly  arisen  between  the  applicants- 
and  the  defendants  as  to  the  aforesaid  matters. 

The  applicants  apply  to  the  Eailway  and  Canal  Commission  r 
under  the  provisions  of  the  15th  section  of  the  Regulation  of 
Railways  Act,  1873,  and  of  the  4th  section  of  the  Eailway  and 
Canal  Traffic  Act,  1894— 

(a)  To  determine  the  dispute  which  has  arisen  between   the 

applicants  and  the  defendants  with  respect  to  the 
terminal  charges  included  in  the  aforesaid  rate  of  6s.  Wd. 
per  ton,  and  to  decide  what  is  a  reasonable  sum  to- 
be  paid  for  unloading,  uncovering,  warehousing,  and 
delivering  of  grain  conveyed  from  Sharpness  by  the 
defendants  to  the  applicants'  sidings  in  Birmingham. 

(b)  To  determine  the  dispute  which  has  arisen  between  the 

defendants  and  the  applicants  as  to  the  allowance  or 
rebate  to  be  made  to  the  applicants  in  respect  that  the 
defendants  do  not  provide  station  accommodation  nor 
perform  terminal  services  in  respect  of  traffic  delivered 
at  the  applicants'  sidings  in  Birmingham,  and  to  determine- 
what  is  a  reasonable  and  just  allowance  or  rebate  to  be- 
made  by  the  defendants  from  the  aforesaid  rate  of  6s. 
per  ton  under  the  circumstances  herein  stated. 
Dated  this  1st  day  of  March,  1895. 

A.  B., 

Solicitors  for  the  Applicants. 


Answer. 


ANSWER 

of  the  defendants,  the  Midland  Eailway  Company. 

The  defendants,  the  Midland  Eailway  Company  (hereinafter 
called  the  Midland  Company),  in  answer  to  the  application  of 
Messrs.  Watson  Todd  and  Company,  state  that : — 

1.  The  Midland  Company  admit  that  the  applicants  carry  on 
their  business  in  competition  with  other  persons  engaged  in  the 
same  trade,  but  they  do  not  admit  that  the  competition  is  of  the 
nature  or  of  the  extent  which  is  alleged  in  paragraph  2  of  the 
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ipplication,  or  that  the  persons  mentioned  in  paragraph  5  thereof  Answer. 
>mpete  with  the  applicants. 
_    The  only  rates  for  grain  from  Sharpness  to  Birmingham 

b  iii  Midland  Company  have  fixed  are  duly  published  in  their 
rate-books.  The  rate  of  6s.  Wd.  per  ton  is  for  grain  in  four-ton 
lots,  and  for  it  the  Midland  Company  undertake  the  carriage  and 
deliv  :.iin  by  cart  at  the  consignees'  premises  within  an  area 

which  includes  the  applicants'  mills,  performing  the  services,  and 
providing  the  accommodation,  when  required,  mentioned  in  para- 

:i  8  of  the  application,  and  allowing  a  rebate  of  Is.  per  ton  to 

ignees  who  perform  their  own  carting. 

3.  The  Midland  Company  have  always  been  willing  to  carry  grain 
ur-ton  lots  at  the  said  rate  for  the  applicants  from  Sharpness 

lidland  Company's  station  at  Birmingham,  and  deliver  it 
by  cart  at  the  applicants'  mills,  performing  the  said  services,  and 
providing  the  said  accommodation,  if  required,  or  allowing  them  a 

•••••:   1     per  ton  if  they  performed  their  own  carting  from  tin- 

'ii  to  their  mills. 

4.  The  applicants,  however,  having  on  the  premises  a  sidinu 
.ected  with  the  sidings  of  the  defendants,  the  London  ami  North 
•'•rn  Railway  Company  (hereinafter  called  the  North  Western 

i  at   Monument  Lane  goods  station,  to  which  siding  the 

Midland  Company  have  no  direct  access,  requested  the  Midland 

Company    to  make  arrangements  for  the  delivery   of  the   grain 

;  >r  them  from  Sharpness  at  the  said  siding  instead  of  by 

cart.    For  the  convenience  of  the  applicants,  the  Midland  Company, 

v'fore,  made  an  arrangement  with  the  North  Western  Company 

ry  of  the  grain,  and  informed  the  applicants  that    a 

rate  of  6s.  lOrf.  per  tori  for  four-ton  lots,   without  rebate,  would 

be  charged.      The    Midland   Company  submit    that  the  applicants, 

illic  with  notice  that  the  Midland  0  -mpany's 

rate  for  delivery  at  t  *i,r  was  6s.  lOrf.  per  ton  without 

reb  :ot  entitled  to  ask  this  Court  to  allow  any  rebate. 

even  if  the  ap|  arc  entitled  to  base 

a    romp.uisoii    of    the    services    and 

acc<>:  .11    provided   when  grain   i-  camel    |.  traders 

with  the  services  and  accommoduii  led 

r  the  applicants   and    delivered    I 

!i   the.   M  -   do 

irangenx 
paragrap  :id  Company  hand  over  the  grain  to  the  North 
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Answer.  Western  Company  at  the  Midland  Company's  extension  sidings 
at  Birmingham,  from  which  point  the  North  Western  Company 
deal  with  the  traffic  on  behalf  of  the  Midland  Company,  and,  in 
order  to  hand  it  over  at  the  said  sidings,  the  Midland  Company 
perform  the  services  indicated  in  the  following  paragraph. 

6.  The  grain  destined  for  the  applicants'  siding  having  arrived 
with  the  general  traffic  in  the  Midland  Company's  Lawley  Street 
goods  yard  at  Birmingham,  the  trucks  in  which  it  is  carried  are 
relabelled  and  hauled  to  Saltley  Junction.     At  this  junction  the 
engine  is  detached,  and  put  on  again  at  the  other  end  of  the  train, 
which  is  then  hauled  to  St.  Andrew's  Junction,  and  backed  into 
the  extension  sidings.      The  distance  from  Lawley  Street  goods 
yard  to  the  extension  sidings  is  2  miles  44  chains. 

7.  Although,  therefore,  the  applicants  do  not  require  from  the 
Midland  Company  the  services  and  accommodation  mentioned  in 
paragraph  8  of  the  application,  the  Midland  Company  perform 
for  them  the  additional  services  mentioned  in  paragraph  6  hereof, 
and  pay  the  North  Western  Company  for  providing  the  necessary 
services  and  accommodation  (including  station  accommodation  at 
Monument  Lane  station)  after  they  have  hauled  over  the  traffic 
to  the  latter  company  at  the  extension  sidings.     The  sum  paid  by 
the  Midland  Company  to  the  North  Western  Company  for  the 
said  services  and  accommodation  is  not  based  upon  the  cost  or 
value  thereof,  but  is  a  sum  fixed  having  regard  to  similar  services 
performed  elsewhere  by  each  of  the  two  companies  for  the  other, 
and  the  arrangement  under  which  it  is  payable  is  terminable  by 
either  company,  as  regards  any  of  such  services,  at  any  time. 

8.  The  rate  charged  by  the  Midland  Company  for  grain  from 
Sharpness  to  Birmingham  is  very  far  below  the  Midland  Company's 
statutory  powers,  and  is  also  below  the  average  charge  for  grain 
throughout  England. 

9.  The  Midland  Company  do  not  admit  that  the  average  cost 
of  the  services  and  accommodation,  to  which  reference  is  made  in 
paragraph  11  of  the  application,  is  4s.  per  ton,  or  thereabouts,  and 
they  submit  that,  under  the  circumstances  hereinbefore  mentioned, 
the  applicants  are  not  entitled  to  any  reduction,  rebate,  or  allowance. 

This  answer  is  made  on  behalf  of  the  Midland  Railway  Company 
by  C.  D.,  their  solicitor,  who  is  acquainted  with  the  facts  stated  herein. 
Dated  the  llth  day  of  April,  1895, 

C.  D., 
Solicitor  for  the  Midland  Railway  Company. 
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PARTICULARS 

delivered  by  the  defendants,  the  Midland  Railway  Company,  in 
pursuance  of  the  order  of  the  Registrar,  dated  23rd  of  May,  1895. 

1.  The  limits  of  the  said  area  correspond  roughly  with  the 
boundaries  of  the  city  of  Birmingham. 

2.  The  only  written  request  which  the  said  defendants  can 
find  is  contained  in  a  letter  dated  28th  of  January,  1895,  from  the 
applicants  to  the  secretary  of  the  said  defendants.     The  following 
is  a  copy  thereof : — 

"  BIRMINGHAM, 

"  28th  January,  1895. 
"  The  Sec.,  M.R.  Co.,  Derby. 

"DEAR   SIR, 

•  We  shall  be  glad  if  you  will  make  arrangements  for 
the  carriage  of  about  5000  sacks  wheat  from  Sharpness  Docks, 
ex  ss.  Walcrloo,  to  our  siding  near  Monument  Lane  station, 
Birmingham;  and  you  will  please  take  notice  that  we  do  not 
require  you  to  perform  any  of  the  services  specified  in  section  5 
of  the  Midland  Railway  Company  (Rates  and  Charges)  Order 
Confirmation  Act,  1891. 

"  We  shall,  of  course,  claim  rebate  in  respect  of  these  matters 
from  the  Birmingham  rate  of  6s.  Wd. 

"  Yours  truly, 

"WATSON  TODD&  Co." 

re  have  been  other — oral — requests,  but  the  said  defendants 
are  unable  to  give  particulars  of  them. 

uigement  made  with  the  London  and  North  Western 
Railway  Company  was  that  the  said  company  should  provide  Un- 
necessary services  and  accommodation  for  the  traffic  after  it  was 
handed  over  to  i-in  siding,  and  that  the  said 

ndants  should  pay  them  Is.  per  ton  for  the  same. 

3.  One  j>er  ton. 

Delivered  the  19th  day  of  June,  1895,  by 

C.  K. 

••ndants1  solicitor. 


VOL,  I.  2  A 
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MANCHESTER  SHIP  CANAL  COMPANY  v.  SHROPSHIRE 
UNION  RAILWAY  COMPANY. 

APPLICATION. 
In  the  Court  of  the  Railway  and  Canal  Commission. 

the  Matter  of  an  Application  of  the  Manchester  Ship  Canal 
Company  [Applicants]  against  the  Shropshire  Union  Rail- 
ways and  Canal  Company  (hereinafter  called  "  the  Shropshire 
Union  Company  ")  and  the  Great  Western  Railway  Company 

[Defendants]. 

The  applicants  state  :  — 

1.  They  are  a  canal  company,  and  the  owners  of  a  canal,  for 
the  use  of  which  they  are  entitled  to  levy  tolls  under  the  pro- 
visions of  the  Manchester  Ship  Canal  Act,  1885,  48  and  49  Viet. 
c.  clxxxviii. 

2.  The  applicants,  by  virtue  of  the  provisions  of  the  said  Act, 
are  entitled  to  levy  tolls  on  grain  for  the  use  of  the  section  of  their 
canal  between  Eastham  and  Runcorn,  or  any  part  thereof,  at  the 
rate  of  Is.  6d.  per  ton. 

3.  The  64th  section  of  the  said  Act  is  inserted  for  the  pro- 
tection of   the    Shropshire  Union    Company,  and  by  subsections 
20  and  21  of  the  said  section  provisions  are  made  limiting  the 
power  of  the   applicants   to  charge   toll  on    traffic  conveyed  in 
ships  destined  to  or    coming    from  Ellesmere  Port,  the  carrying 
capacity  of  which  does  not  exceed  400  tons,  or  exceeds  400  tons 
and  does  not  exceed  800  tons  respectively. 

The  existing  rate  charged  by  the  defendants  for  the  con- 
veyance of  grain  from  Ellesmere  Port  to  the  Cobden  Flour  Mills 
at  Wrexham  is  4s.  per  ton. 
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4.  The   owners   of  the  said  Cobden  Flour  Mills   have   made  Applicnt 
representations  to  the  applicants  to  the  effect  that  they  are  ready  Through 
and  willing  to  forward  a  large  traffic  in  grain  via  the  Manchester 
Ship  1'anal  to  Wrexham,  provided  that  a  reduction  is  made  in  the 
through  charges  on  such  traffic  from  Eastham  to  the  said  Cobden 
Flour  Mills  at  \Vrexham. 

The  applicants  have  announced  their  willingness  to  make 
the  whole  of  the  reduction  required  to  be  made  in  the  total 
through  charges  upon  the  amount  of  the  toll  leviable  on  grain  for 
the  use  of  their  canal  from  Eastham  to  Ellesmere  Port,  and  to 

•pt  as  their  proportion   of   a  through  rate   from  Eastham  to 
ham  the  tolls  following;  that  is  to  say  — 

On  grain  in  cargoes  exceeding  400  tons  and  not  exceeding  800 
tons,  per  ton,  6d. 

On  grain  in  cargoes  exceeding  800  tons,  per  ton,  $d. 

I  'he  owners  of  the  said  Cobden  Flour  Mills  have  expressed 

their  satisfaction  with  through  rates  iriade  up  of  the  tolls  in  the 

preceding  paragraph  mentioned,  and  of  the  before-mentioned 

existing  rate  of  4s.  per  ton,  and  have  undertaken  to  send  cargoes 

rain  to  Wrexham  via  Eastham  at  such  through  rates. 

7.  The  applicants  gave  notice  in  writing  to  the  defendants  of 
proposed  through  rates,  by  letters  dated  the  5th  day  of  June, 

1895. 

8.  The  notice  given  to  the  defendants,  the  Shropshire  Union 
.{•any,  was  as  follows:  — 

Juno  5th,  1895. 
Thor:        !        .s,  Esq., 
General  Manager, 

'pshire  Railway  and  Canal  Company,  Chester. 


Grain  to  Wrexham  via  S/iiji  Canal. 
Dear  S 

Replying    to   your   favour   of  the  21st   ultimo,  I   am 

<  iir«    the  Cobden  Company's  u  itli«    via 

-mere  r<>rt,  but  it  seems   to  me   to  be  absolutely  essential 

any  reductions  to  be  made  in  the  schedule  of  Ship  Canal 

tolls  with  this  object  must  be  nia«l<-  by  accepting  a  reduced  toll  aa 

a  proportion  of  a  through  rate,  otherwise  we  may  find  ourselves 

pelled  to  put  the  reduced  t»ll   in  operation  for  all  such  traffic 

f  til*'    <Mll,ll. 

LI  no  dinVn-nce  between  us  as  to 
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Application—  the  amount  of  the  proposed  through  rate,  the  route,  or  the  ap- 
Through  portionment,  but,  as  a  matter  of  form,  I  beg  to  propose  for  your 
acceptance  of  it,  under  the  25th  section  of  the  Eailway  and  Canal 
Traffic  Act,  a  through  rate  for  grain  in  ship-loads  from  Eastham 
to  Wrexham  of  4s.  6d.  per  ton,  when  in  cargoes  exceeding  400 
tons,  and  not  exceeding  800  tons,  and  of  4s.  $d.  per  ton  when  in 
cargoes  exceeding  800  tons.  These  rates  will  cover  the  toll  of 
the  Manchester  Ship  Canal  Company  from  Eastham  to  Elles- 
mere  Port,  the  services  of  loading  and  conveyance  from  Ellesmere 
Port  to  Ellesmere  Port  station,  and  the  services  of  conveyance  to 
the  premises  of  the  Cobden  Flour  Mills  at  Wrexham,  as  at  present. 
The  route  proposed,  therefore,  is  via  the  Manchester  Ship  Canal 
from  Eastham  to  Ellesmere  Port,  via  the  railways  of  the  Shrop- 
shire Union  Company  to  Ellesmere  Port  station,  and  via  the  rail- 
ways of  the  Great  Western  Company  to  destination. 
The  apportionment  proposed  is — 

To  the  Great  Western  Eailway  Company  ...    2s.  2d.  per  ton. 

To  the  Shropshire  Union  Company Is.  Wd.  „     „ 

To  the  Manchester  Ship  Canal  Company  . . .    The  remainder. 

I  shall  be  glad  to  be  informed  by  you,  in  accordance  with  the 
Statute,  that  you  assent  (so  far  as  your  company  is  concerned)  to 
the  rates,  routes,  and  apportionments  as  proposed,  so  that  the  rate 
may  be  quoted  to  the  importers  with  as  little  delay  as  possible. 

Should   the  Shropshire  Union  Company  have  any  objection, 
kindly  state  the  grounds  of  the  same  forthwith,  and  much  oblige, 
Yours  faithfully, 

MARSHALL  STEVENS, 
Manager,  Manchester  Ship  Canal  Company. 

9.  The  notice  given  to  the  defendants,  the  Great  Western  Eail- 
way Company,  was  as  follows  : — 

June  5th,  1895. 
H.  Lambert,  Esq., 

General  Manager, 

Great  Western  Eailway  Company, 
Paddington,  London. 

Grain  to   Wrexham,  via  Ship  Canal. 
Dear  Sir, 

As  you  are  probably  aware,  I  have  recently  been  in 
correspondence  with  Mr.  Hales,  of  the  Shropshire  Union  Company, 


FORM   OP  PLEADINGS — THROUGH   RAT1  357 

with    respect    to    a    through    rate    for  grain   from   Eastham  to  Application— 
Wrexham.  Through 

The  Cobden  Mill  Company  find  it  convenient  to  bring  their  ™ 
cargoes  via  Ellesmere  Port,  and  are  willing  to  do  so  if  we  will 
reduce  our  authorized  tolls  upon  this  section  of  our  canal.     This 
we  are  willing  to  do,  and  the  importers  are  willing  to  pay  your 
existing  rates  from  Ellesmere  Port  to  Wrexham. 

The  only  difficulty  in  the  matter  arises  from  the  fact  that  we 
ran  not,  of  course,  see  our  way  to  reduce  our  local  tolls  to  Ellesmere 
Port,  and  Mr.  Hales  has  some  sentimental  objection  to  concurring 
in  a  through  rate  from  Eastham  to  Wrexham. 

I  have,  therefore,  on  behalf  of  the  Ship  Canal  Company,  to 
propose  to  you,  under  the  25th  section  of  the  Railway  and  Canal 
Traffic  Act,  a  through  rate  for  grain  in  ship-loads  from  Eastham  to 
\harn  of  4s.  6d.  per  ton  when  in  cargoes  exceeding  400  tons 
and  not  exceeding  800  tons,  and  of  4s.  3d.  per  ton  when  in  cargoes 
exceeding  800  tons. 

These  rates  will  cover  the  toll  of  the  Manchester  Ship  Canal 
Company  from  Eastham  to  Ellesmere  Port,  the  services  of  loading 
and  conveyance  from  Ellesmere  Port  to  Ellesmere  Port  station,  and 

^rvices  of  conveyance  to  the  premises  of  the  Cobden  Flour 
Mills  at  Wrexham,  as  at  present. 

The   route   proposed,  therefore,  is  via  the   Manchester  Ship 
il  from  Eastham  to  Ellesmere  Port,  via  the  railways  of  the 
ire  Union  Company  to  Ellesmere  Port  station,  and  via  the 
railways  of  the  Great  Western  Company  to  destination, 
apportionment  proposed  is — 

To  the  Great  Western  Hallway  Company  ...    2s.  2d.  per  ton. 

To  the  Shropshire  Union  Company la.  lOrf.  „       „ 

the  Manchester  Ship  Canal  Company  ...    The  remaind 

'ad  to  be  informed  by  you,  in  accordance  with  the 
Statute,  that  you  assent  (as  far  as  your  company  is  concerned)  to 
ates,  routes,  and  apportionments  as  proposed,  so  that  the  rate 
may  be  quoted  to  the  importers  with  as  little  delay  as  possible. 

Should  the  Great  Western  Company  have  any  objection,  kindly 
state  the  grounds  of  the  same  forth  with,  and  much  oblige, 
Yours  faithfully, 

STBVBN8, 

Mn:  heater  Ship  Canal  Company. 
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Application—        10.  The   defendants,  the   Shropshire   Union    Company,   have 
Through         replied,  stating  no  grounds  of  objection  to  the  amount  of  the  pro- 
posed rate  nor  to  the  proposed  route,  and  they  must  be  taken  to 
have  assented,  and  they  do  in  real  fact  and  deed  assent  to  the 
proposed  amount  and  route. 

11.  The  reply  of  the  defendants,  the  Shropshire  Union  Com- 
pany, is  as  follows  : — 

Shropshire  Union  Railways  and  Canal  Company, 
General  Manager's  Office, 

Chester,  June  13th,  1895. 
Marshall  Stevens,  Esq., 

Manchester  Ship  Canal  Company, 

Dock  Office,  Manchester. 
Dear  Sir, 

I  duly  received  your  letter  of  the  5th  instant,  and  in 
reply  beg  to  say  that  I  am  equally  desirous,  with  yourself,  to 
secure  the  Cobden  Mills  traffic  through  Ellesmere  Port,  but  I 
cannot  accept  your  letter  as  a  notice,  under  section  25  of  the 
Eailway  and  Canal  Traffic  Act,  1888,  of  a  proposed  through  rate 
from  Eastham  to  Wrexham,  for  the  reasons  I  have  endeavoured  to 
explain  in  my  former  letters,  namely,  that  a  charge  made  up  of 
tolls  on  the  Ship  Canal  and  freight  beyond,  your  company  not  per- 
forming any  part  of  the  conveyance  of  the  traffic,  is  not  a  through 
rate  within  the  meaning  of  the  Act.  Moreover,  apart  from  that 
question,  I  have  objections  to  proposed  route,  and  you  must  also 
please  not  assume  that  I  agree  to  the  amount  of  the  proposed 
charge  or  to  the  apportionment  thereof  as  suggested  by  you. 

I  hope,  on  further  consideration,  you  will  see  your  way  to 
make  a  reduction  of  the  Ship  Canal  tolls  on  the  traffic  in  question 
in  some  other  manner. 

Yours  faithfully, 

THOMAS  HALES. 

12.  The  reply  of  the  defendants,  the  Great  Western  Kailway 
Company,  is  as  follows  : — 

Great  Western  Railway  Chief  Goods  Manager's  Office, 
Paddington  Station,  London,  \V. 

6th  June,  1895. 
G.  M. 

Dear  Sir, 

Your  letter  of  yesterday's  date,  addressed  to  Mr. 
Lambert,  has  been  handed  to  me,  and  I  beg  to  reply  as  under. 


FORM   OF   PLEADINGS — THROUGH    RA  1  ES, 


359 


rates. 


The   suggestions  contained  in  your  letter   are    not   only    at  Application- 
variance  with  the  carrying  customs  of  the  country,  but  they  are  in  Through 
other  respects  unreasonable.     For  example,  the  suggestion  that  a 
for  a  lar^e  quantity  should  be  in  excess  of  that  chargeable  for 
a  smaller  quantity  is  one  that  we  should  not  entertain. 

It  might  here  be  incidentally  stated  that  the  traders  named  in 
your  letter  do  not  possess  suitable  convenience  to  deal  at  one 
time  with  either  the  greater  quantity  or  the  smaller  quantity  that 
is  quoted. 

The  company  could  not  adopt  your  ideas  as  to  the  rate 
apportionment,  under  which  it  is  proposed  to  give  to  the  Great 
\\  '-stern  Company,  for  terminals  and  for  conveying  a  distance  of 
miles,  substantially  the  same  amount  as  that  which  it  is  pro- 
posed to  give  to  the  Shropshire  Union  for  comparatively  an 
infinitesimal  portion  of  the  service. 

Speaking  generally,  the  company  could  not  agree  that  the 
proposal  contained  in  your  letter  as  an  application  fur  a  through 

within  the   meaning  of  the  llailwuy  and  Canal  Traffic  A 
188S,  and  they  object  to  the  proposed  route  and  to  the  proposed 
<,  upon  the  ground  that  the  amounts  are  too  low,  and  that  the 
•n  proposed  to  be  given  to  the  Great  Western  Company 
jiiate  fur  the  services  to  be  rendered  by  that  company,  and 
less  than    the  amounts    now    received   by  the   company  for   the 
carriage  of  similar  traffic  between  like  points. 

Yours  faithfully, 

J.  L.  WILKINSON. 
-hall  Stevens  K-<j., 

The  Manchester  Ship  Canal  Company. 
Dock  Office,  Maiiehester. 


l:'..   The    u].]>lirants    in    pmpnsiiii:    tlul    »bOYI  ap- 

•i'unnent  of  the  proposed   thmu-jh   rate,  had   n<>  int<Miii.»ii  of 
irbing  arrai;  at    present    existing    between   : 

fondants,  and  in  tin-  alt  tin:  applicants  propose  such  an 

apportionment  of  the  sum  of   1  .  ln't\v<-n  the  defendants  as  is  at 
present   moment    in   existence  by  agreement  between 

Such     present    app»'rti<>nm«-iit     ls     ki>""'n     to    the 
i  its,  but  is  unknown  to  the  applicants. 
1  \.  Th    •_•>.,  11:  in-.,'  of  the  proposed  through  rate  is  a 
reasonable  f'i  rest  of  the  ].u  1,1  mts 
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Application—        The  applicants  accordingly  apply  to  the  Eailway  and  Canal 
Through         Commission,  under  the  25th  section  of  the   Railway  and  Canal 

Traffic  Act,  1888— 

Prayer  (1)  For   an   order  requiring   the    defendants   respectively   to 

receive  grain,  including  the  service  of  receiving  from  the 
ship  at  Ellesmere  Port,  and  to  forward  the  same  to  the 
premises  of  the  Cobden  Flour  Mills  at  Wrexham,  at  a 
through  rate  from  Eastham  to  the  said  premises  of  4s.  Qd. 
per  ton  when  discharged  at  Ellesmere  Port  in  cargoes 
exceeding  400  tons  and  not  exceeding  800  tons,  and  at 
a  through  rate  of  4s.  9d  per  ton  when  discharged  in 
cargoes  exceeding  800  tons,  the  routes  to  which  the  said 
rates  are  to  be  made  applicable  being  from  Eastham  to 
Ellesmere  Port  via  the  Manchester  Ship  Canal,  from 
Ellesmere  Port  to  Ellesmere  Port  station  via  the  railways 
of  the  Shropshire  Union  Railways  and  Canal  Company, 
and  from  the  Ellesmere  Port  station  to  destination  via 
the  railways  of  the  Great  Western  Railway  Company. 
(2)  For  an  order,  in  default  of  agreement  between  the  parties 
hereto,  apportioning  the  said  through  rates  of  4s.  6d.  and 
4s.  9rZ.  in  such  manner  as  the  Commissioners  may 
determine. 

Dated  this  21st  day  of  June,  1895. 

A.  B., 

Solicitors  for  the  applicants. 


ANSWER. 
In  the  Court  of  the  Railway  and  Canal  Commission. 

AnB\ver.  In  ^e  Matter  of  an  Application  of  the  Manchester  Ship  Canal 
Company  [Applicants]  against  the  Shropshire  Union  Railways 
and  Canal  Company  (hereinafter  called  the  "  Shropshire  Union 
Company")  and  the  Great  Western  Railway  Company 
[Defendants]. 

ANSWER  OF  THE  SHROPSHIRE  UNION  COMPANY. 

The  Shropshire  Union  Railways  and  Canal  Company  (herein- 
after called  the  Shropshire  Union  Company),  in  answer  to  the 
application  of  the  Manchester  Ship  Canal  Company,  state  that : — 

1.  The   so-called   through  rates  for  grain  in  ship-loads  from 
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Eastham  to  Wrexham,  proposed  by  the  applicants,  do  not  include  Answer. 
the  conveyance  of  the  grain  from  Eastham  to  Ellesmere  Port,  and 
lo  not  include  the  service  of  discharging  the  grain  from  the  ship 
it  Kllesinere  Port,  and  the  Shropshire  Union  Company  will  object 
mt  the  said  so-called  through  rates  are  not  through  rates  within 
the  meaning  of  the  Railway  and  Canal  Traffic  Act,  1888,  and  that 

'•iiirt  has  no  power  to  grant  the  same. 

-.  The  amounts  of  the  proposed  so-called  through  rates  are 
insufficient 

3.  If  a  through  rate  is  granted,  the  route  from  Ellesmere  Port 
tie  premises  of  the  Cobden  Flour  Mills  Company,  Limited,  at 

.hum,  ought  not  to  be  the  route  proposed,  but  ought  to  be  the 
route  hitherto  adopted  for  similar  traffic  to  the  same  destination, 
viz.  :  from  the  quays  at  Ellesmere  Port  to  the  Ellesmere  Port 
station  by  the  lines  of  the  Shropshire  Union  Company,  from 
Ellesmere  Port  station  to  Chester  by  the  London  and  North 

tern  and  Great  Western  Joint  line,  from  Chester  to  Hope 
Junction  by  the  London  and  North  Western  Railway,  and  from 
Hope  Junction  to  Wrexham  by  the  Wrexham,  Mold,  and  Connah's 
Quay  Railway. 

4.  The  granting  of  the  proposed  rates  is  not  a  due  and  reason- 
able facility  in  the  interest  of  the  public. 

5.  There  La  no  existing  rate  charged  by  the  defendants  for  the 
vyance  of  grain  from  Ellesmere  Port  to  the  Cobden  Flour 

Mills  at  Wivxham,  and  there  is  no  apportionment  of  any  such  rate 
istence  between  the  defendants  by  agreement  or  otherwise. 

6.  The  Shropshire  Union  Company  do  not  admit  paragraphs 
:iid  10  of  tin?  application. 

answer  is   made   on   behalf  of    the   Shropshire   Union 
Company  by  Thomas  Hales,  of  the  city  of  Chester,  manager  of  that 
company,  who  is  acquainted  with  the  facts  stated  therein. 
Dated  this  llth  day  of  July,  1895, 

THOMAS  HALES. 
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INCEEASED   EATES. 

SMITH  AND  EOREEST  v.  LONDON  AND  NORTH  WESTERN  EAILWAY 
COMPANY  AND  OTHERS. 

APPLICATION. 

In  the  Court  of  the  Railway  and  Canal  Commission. 
The  Eailway  and  Canal  Traffic  Acts,  1854  to  1894. 

Application.  In  the  Matter  of  an  Application  of  Messrs.  Smith  and  Forrest 
[Applicants]  against  the  London  and  North  Western  Railway 
Company,  the  Cheshire  Lines  Committee,  the  Cleator  and 
Workington  Junction  Eailway  Company,  the  Furness  Railway 
Company,  the  Great  Central  Railway  Company,  the  Great 
Western  Railway  Company,  the  Lancashire  and  Yorkshire 
Railway  Company,  the  Maryport  and  Carlisle  Railway  Com- 
pany, the  Midland  Railway  Company,  the  North  Staffordshire 
Railway  Company,  and  the  Sheffield  and  Midland  Com- 
mittee [Defendants]. 

1.  The  applicants  carry  on  business  at  their  Holt  Town  Oil 
Works,   Manchester,   and   at   their    stores  in    Liverpool,   as    tar 
distillers,  oil   refiners,  grease  manufacturers,  and  manufacturing 
chemists,  and  require  to  receive  by  the  defendants'  railways  the 
materials  used  by  them  in  their  said  business,  and  to  forward  the 
products  manufactured  by  them. 

2.  The  defendants  have,  since  the  last  day  of  December,  1892, 
directly  increased  certain  rates  in  force  on  that  date  in  the  manner 
and  to  the  extent  set  out  in  the  schedules  hereto. 

"Smalls"  3.  The  defendants  have  also  made  further  increases  in  the  said 

rates  in  cases  where  merchandise  is  forwarded  in  consignments  of 
not  more  than  3  hundredweight,  by  altering  the  scale  in  force  in 
the  year  1892  of  charges  on  such  consignments.  The  scale  of 
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arges  for  the   conveyance   of  "small   parcels   by  merchandise  Application, 
ins,"  in  operation  on  the  31st  December,  1892,  was  that  issued 
the  IZailway  Clearing  House,  on  pages  93  to  96  of  the  "  General 
<ification   of  Goods   by    Merchandise   Trains   on   Railways," 
dated  January  1st,  1891.     The  scale  now  sought  to  be  enforced  by 
the  defendants  is  that  set  out  on  pages  141  to  151  of  the  "  General 
Hail  way    Classification  of  Goods   by   Merchandise   Trains,"   and 
1  January  1st,  1898.     The  applicants  will  crave  leave  to  ref«T 
to  the  said  scales  of  charges,  and  to  treat  them  as  forming  a  part 
of  this  a]  .plication. 

following  are  examples  of  increase  in  charge  arising  from 
the  adoption  of  the  revised  scale  now  in  force,  combined  with  the 
increase  of  rates  referred  to  in  paragraph  2  hereof. 
On  consignments  of  1  hundredweight : — 
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Cartage 
rebate — 
Indirect 
increase. 


Notice  of 

increase|in- 

valid. 


between  450  and  500  miles  by  3d.  per   hundredweight,  and   at 
distances  between  550  and  600  miles  by  4d.  per  hundredweight. 

5.  The  defendants  have  made  further  indirect  increases  in  the 
rates  charged  to  the  applicants  when  such  rates  do  not  exceed 
12s.  6d.  per  ton,  and  include  a  charge  for  the  service  of  cartage  in 
Manchester.     The  applicants  do  not  require  the  said  service  to  be 
performed  by  the  defendants. 

The  practice  of  the  defendants,  prior  to  the  last  day  of 
December,  1892,  was  to  charge  to  the  applicants  on  the  greater 
part  of  the  traffic  consigned  from  Manchester  classified  in  Classes 
1  to  5  of  the  Eailway  Clearing  House  Classification,  a  rate  which 
included  a  charge  for  the  said  service  of  cartage,  but  to  make  an 
allowance  or  rebate  to  the  applicants  of  the  sum  of  Is.  Qd.  per  ton 
when  such  service  was  not  performed  by  the  defendants. 

Since  the  1st  day  of  January,  1893,  the  said  allowance  or 
rebate  of  Is.  Qd.  per  ton  has  been  reduced  to  IQd.  in  respect  of 
rates  not  exceeding  8s.  4c?.  per  ton,  and  to  Is.  in  respect  of  rates 
exceeding  8s.  4e£.  but  not  exceeding  12s.  6d.  per  ton. 

6.  The   applicants   complain   that   the   rates   and   charges  as 
directly    and    indirectly   increased    in   the   manner  hereinbefore 
referred  to  are  unreasonable. 

7.  The  applicants  made  complaint  to  the  Board  of  Trade  in 
respect  of  the  aforesaid  matters  through  Sir  John  James  Harwood, 
by  letter  dated  the  23rd  day  of  February,  1895,  and  they  gave 
further  details  of  the  said  complaint  in  subsequent  letters  addressed 
to  the  Board  of  Trade. 

The  Board  of  Trade  have  considered  the  applicants'  complaint, 
and  have  certified  by  letter  of  F.  J.  S.  Hopwood,  Esquire,  dated 
2nd  February,  1898,  that  there  does  not  appear  to  be  any  prospect 
of  the  differences  being  settled  amicably,  and  that  they  are  of 
opinion  that  the  preliminary  steps  contemplated  by  section  1, 
subsection  3,  of  the  Eailway  and  Canal  Traffic  Act,  1894,  have 
been  duly  taken. 

8.  The    defendants   have   neglected   to   give   notice   of    their 
intention  to  make  the  increases  set  out  in  the  schedule  hereto  in 
the  manner  prescribed  by  the  Board  of  Trade  in  accordance  with 
the  provisions  of  subsection  6  of  section  33  of  the  Eailway  and 
Canal   Traffic   Act,    1888.     The  Board   of  Trade   prescribed   the 
manner  of  giving  notice  by  publication  of  such  intended  increases 
by  order  bearing  date  the  25th  day  of  January,  1889,  to  which  the 
applicants  will  crave  leave  to  refer. 
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9.  The  defendants,  the  London  and  North  Western  Railway  Station  to 
Company,  have,  with  some  few  exceptions,  neglected  and  refused 
to  publish  the  rates  charged  by  them  for  the  conveyance  of  traffic 
classified  in  Classes  1  to  5  of  the  general  classification  of  mer- 
chandise from  their  stations  in  Manchester.  In  lieu  thereof,  the 
said  defendants  publish  rates  which  include  inter  alia  a  charge  for 
the  service  of  cartage  in  Manchester. 

The  said  defendants  do  not  perform  such  service  of  cartage 
for  the  applicants,  but  they  nevertheless  refuse  to  convey  the 
applicants'  traffic  in  Classes  1  to  5  from  their  stations  to  its 
destination,  except  upon  payment  of  the  sum  charged  for  the  said 
service  of  cartage.  Upon  such  payment  being  made,  the  defendants 
are  willing  to  refund  a  portion  of  the  said  cartage  charge,  provided 
always  that  the  applicants  will  consent  to  make  formal  application 
for  the  repayment  of  such  portion  as  the  defendants  are  willing  to 
allow  upon  the  forms,  in  the  manner  and  upon  the  terms  prescribed 
by  the  defendants. 

The  following  are  the  charges  which  the  defendants  claim  to  Claim  to 
make  upon  the  applicants  for  the  service  of  cartage  in  Manchester  cartage  when 
in  all  such  cases,  whether  the  defendants  perform  the  said  service  y0*!**- 

formed. 

or  otherwise,  namely  — 

On  traffic  in  Class  1  .........  Is.  6d.  per  ton. 

,,     2  .........  Is.  9d.       „ 

,,     3  .........  2s.  Od.       „ 

„     4  .........  2s.  Qd.      „ 


5  ...         ...     6s. 


,, 


following  are  the  sums  which  the  defendants  are  willing  to 

•V  to  the  applicants  when  the  service  so  charged  for  in   tin- 

rates  are  not  performed  by  tin-  defendant-,  and  when  the  applicants 

have  gone  through  the  formalin*'-  piv-crihed  by  the  defendants^  to 

r  satisfaction,  namely  — 

On  traffic  charged  at  rates  not  exceeding  Ss.  4d. 

per  ton  ............  ...     lOrf.  per  ton. 

On  traffic  charged  at  rates  exceeding  Ss.  4d.  and  not 

exceeding  12*.  Qd.  per  ton        .  .  .  1*.         „ 

On  traffic  charged  at  rates  exceeding  12*.  Gd.  per  ton      Is.  0 

1*'.  Ti."  applicants  claim  t-r  d,  images  in  respect  of  the  matters 

2  to  9  hereof  the  sum  of  £500. 
applicants  apply  to  tin    Oonrl   <>f  the   Kailway  and  ('anal 
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Commission  under  the  aforesaid  Acts,  and  more  particularly  under 
section  2  of  the  Eailway  and  Canal  Traffic  Act,  1854,  section  14  of 
the  Eegulation  of  Eailways  Act,  1873,  sections  10,  12,  and  33  of 
the  Eailway  and  Canal  Traffic  Act,  1888,  and  section  1  of  the 
Eailway  and  Canal  Traffic  Act,  1894- 

Prayer.  (1)  For  an  order  declaring  that  the  increased  rates  and  charges 

herein  complained  of  are  unreasonable,  and  requiring 
the  defendants  to  desist  from  charging  the  same. 

(2)  For  an  order  declaring  that  the  increases  set  out  in  the 

schedules  hereto  are  not  due  to  have  effect  unless  and 
until  notice  of  the  same  shall  have  been  given  by 
publication  in  the  manner  prescribed  by  the  Board  of 
Trade  in  their  order  bearing  date  the  25th  day  of 
January,  1889. 

(3)  For  an  order  requiring  the  defendants,  the  London  and 

North  Western  Eailway  Company,  to  keep  books  at 
their  stations  in  Manchester  showing  the  rates  charged 
from  such  stations  to  every  place  to  which  they  book 
therefrom. 

(4)  For   an   order   enjoining  the   defendants   to   receive   and 

forward  the  traffic  of  the  applicants  when  tendered  by 
the  applicants  at  the  defendants'  stations  in  Manchester, 
without  requiring  the  payment  of  charges  for  cartage  in 
Manchester. 

(5)  For  an  order  declaring  the  charges  made  by  the  defendants 

for  the  service  of  cartage  in  cases  where  such  service  has 
not  in  fact  been  performed  by  them  to  be  illegal. 

(6)  For    an    order    directing   an   inquiry   into   the   damages 

sustained  by  the  applicants  by  reason  of  the  aforesaid 
matters. 

(7)  For    an    order    directing    payment   to    be   made   to    the 

applicants  of  such  damages  as  they  may  be  found  to 
have  sustained  by  reason  of  the  aforesaid. 
Dated  this  4th  day  of  October,  1898. 

A.  B., 

Solicitors  for  the  Applicants. 


(     367    ) 


INCREASE  OF  KATES. 

II  OF  NOTICE  PRESCRIBED  BY  THE  BOARD  OF  TRADE.    ORDER 
OF  BOARD  OF  TRADE,  25TH  JANUARY,  1889. 

Whereas  by  subsection  6  of  section  33  of  the  Railway  and  Order  of 
1  Tratlic  Act,  1888,  it  is  enacted  that,  where  a  railway  com-  i^1 

panv  intend  to  make  any  increase  in  the  tolls,  rates,  or  charges  January, 

( 
published  in  the  books  required  to  be  kept  by  the  company  for 

public  inspection,   under   section  14  of  the   Regulation  of  Rail- 
t,  1873,  or  the  Railway  and  Canal  Traffic  Act,  1888,  they 
shall  give  by  publication  in  such  manner  as  the  Board  of  Trade 
may   prescribe   at  least   14   days'   notice  of    such   intended   in- 
crease, stating  in  such  notice  the  date  on  which  the  altered  rate 
or  charge  is  to  take  effect,  and  that  no  such  increase  in  the  published 
rates,  or  charges  of  the  railway  company  shall  have  effect 
-s  and  until  the  14  days'  notice  required  under  the  said  section 
has  been  given. 

Now,  therefore,  by  virtue  of  the  said  enactment,  the  Board  of 
Trade  doth  hereby  prescribe  as  follows: — 

1.    \Vh-n:   a    railway    company    intend    to    increase   any    toll, 
rate,  or  charge  published  in  the,  books  required   to  be  kept  by 
company   for    public    insertion    under    section    14   of    the 
Regulation  of  Railways  Act,  nd   the   Kail  way  and  Canal 

1888,  n<  increase  shall  not  leas 

;  14  days  before  the  date  on  which  the    increased  toll,  rate, 
i  large  is  to  take  effect — 
(a)  Be  published  once  at  least  in  one  of  the  newspapers  \v. 

has  a  circulation  in  the  r  in  each  of  the  several 

-compri^  ^tations  or  places  tin-  tr.iflic  at  or 

-.veen  \\hich  is  Mibjrct  t«>  the  i  nil,  rate,  or  char- 

;  tended  to  increase ;  and 
(6)  Be  i  and  posted,  and  afterwards  kept 
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posted  for  a  period  of  not  less  than  28  days,  in  a  con- 
spicuous place  in  each  of  the  stations  on  the  company's 
railway  the  traffic  at  or  between  which  is  subject  to  the 
said  toll,  rate,  or  charge. 

Provided  that  if  a  rate  which  it  is  intended  to  increase 
is  one  under  which  no  merchandise  traffic  has  been 
carried  on  the  company's  railway  during  the  twelve 
months  immediately  preceding  the  date  on  which  the  in- 
tended increase  of  such  rate  is  to  take  effect,  no  notice  of 
the  intended  increase  need  be  published  in  any  news- 
paper. 

2.  The  notice  shall  be  in  the  form  in  the  schedule  hereto,  with 
any  necessary  additions,  and  shall  specify  with  reference  to  each 
altered  toll,  rate,  or  charge  the  date  on  which  it  is  to  take  effect. 

Signed,  by  order  of  the  Board  of  Trade,  this  25th  day  of 
January,  1889. 

COURTENAY   BOYLE, 

Assistant  Secretary  (Eailway  Department). 

SCHEDULE. 

Form  of  Notice  of  Increase  of  Tolls,  Rates,  and  Charges. 
The  Eailway  and  Canal  Traffic  Act,  1888. 

THE  [name  of  Company]. 
Notice  of  Increase  of  Rates  [Tolls  and  Charges']. 

Notice  is  hereby  given,  pursuant  to  the  Eailway  and  Canal 
Traffic  Act,  1888,  and  the  order  of  the  Board  of  Trade  there- 
under, dated  the  25th  day  of  January,  1889,  that  the  above- 
mentioned  company  intend  to  increase  the  under-mentioned  of  the 
rates  (*)  published  in  the  books  required  by  Act  of  Parliament  to 
be  kept  for  public  inspection,  to  the  extent  and  in  the  manner 
under-mentioned,  and  that  the  altered  rates  are  to  come  into  force 
on  the  [state  a  date  at  least  14  days  later  than  the  date  of  the  notice]. 

(Signed) 

Dated  the          day  of  18 

Alteration  of  Rates. 

[The  alterations  must  be  stated  in  the  manner  which  is  most 
convenient,  having  regard  to  the  nature  and  number  of  the  rates 
and  the  manner  in  which  it  is  intended  to  alter  them.] 

(*)  If  it  is  intended  to  alter  tolls  or  charges  this  should  be  stated. 
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XOTE. — The  Board  of  Trade  request  that  three  copies  of  each  Board  of 
notice,  as  advertised  in  the  newspapers   in  compliance  with  the  J^e  Order' 
foregoing  order,  may  be  forwarded  to  them  as  soon  as  possible  after  January, 
publication.     In  cases  where  publication  in  a  newspaper  is  not l* 
required  under  the  order,  three  copies  of  the  notice  posted  at  the 
station  should  be  forwarded. 

ORDER  OF  BOARD  OF  TRADE,  GTH  DECEMBER,  1892. 

Whereas  by  subsection  6  of  section  33  of  the  Railway  and  Board  of 
Canal  Traffic  Act,  1888,  it  is  enacted  that,  "  where  a  railway  company  6Thl)!c25£, 
intend  to  make  any  increase  in  the  tolls,  rates,  or  charges  published  1892 
in  the  books  required  to  be  kept  by  the  company  for  public  in- 
i"ii  under   section  14  of  the  Regulation  of  Railways  Act, 
1873,  or  this  Act,  they  shall  give  by  publication  in  such  manner 
•  Hoard  of  Trade  may  prescribe  at  least  14  days'  notice  of 
intended  increase,  stating  in  such  notice  the  date  on  which 
the  alt.  K.I  rate  or  charge  is  to  take  effect;  and  no  increase  in  the 
published  tolls,  rates,  or  charges  of  the  railway  company  shall 
effect  unless  and  until  the  fourteen  days'  notice  required 
uud-  -ction  has  been  given  "  : 

And  whereas  by  order  dated  the  25th  day  of  January,  1889, 
1  of  Trade  prescribed  the  manner  in  which  such  intended 
increase  should  he  published; 

:id  whereas  it  has  been  represented  to  the  Board  of  Trade 

under  the  provisions  of  the  orders  confirmed  by  the  several 

I  Railway  Rates  and  Charges  Order  Confirmation  Acts,  1891  and 

1892,  which  come  into  force  and  have  effect  from  the  1st  day  of 

January,  1893,  it  will  he  necessary  for  the  various  railway  compan 

to  put  altered  rates  and  charges  into  effect  on  that  date,  and  that 

to  such  altered  rates   and  charges   it  will   not  be 

•icable   to  comply   with    the   precise   terms  of  the   order  of 

I'.nard  ..f  Trad.-,  dated  the  LT.th  day  of  January,  1889,  as  to 

manner  in  which  notice  shall  be  published  of  any  increase  in 

tolls,  rates,  or  charges  published  in  the  books  required  to  be 

kept  lie  inspection  by  each  railway  company  under  section 

le  Regulation  of  Railways  Act,  1873,  or  the  Railway  and 

iffic  Act,  1888 : 

Now,  therefore,  the  Board  of  Trade  do  hereby  declare  and 
dire«  he  Board  of  Trade  dated  b  day  of 

i.uy,  1889,  shall  not  apply  to  the  altered  rates  and  charges 
voi  2  B 
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Notice  of  which  the  various  railway  companies  affected  by  the  Eailway 
jj££a8eof  Kates  and  Charges  Order  Confirmation  Acts,  1891  and  1892,  put 
into  effect  on  the  1st  day  of  January,  1893,  as  shown  in  the  books 
required  to  be  kept  for  public  inspection  under  section  14  of  the 
Regulation  of  Eailways  Act,  1873,  and  the  Railway  and  Canal 
Traffic  Act,  1888,  but  with  regard  to  such  altered  rates  and  charges 
the  Board  of  Trade  do  hereby  prescribe  that  notice  of  the  coming 
into  effect  of  the  altered  rates  and  charges  shall  be  published  by 
each  railway  company  at  least  14  days  before  the  1st  day  of 
January,  1893,  in  the  following  manner,  viz  :— 

(1)  By  advertisement  in  at  least  one  newspaper  circulating  in 
each  county  in  which  its  railway  is  situated,  and  in  the  London 
Gazette. 

(2)  By  a  placard  printed  in  large  type  posted,  and  afterwards 
kept  posted  so  long  as  this  order  shall  remain  in  force,  in  two  or 
more  conspicuous  places  in  each  of  the  passenger  and  goods  stations 
on  the  company's  railway,  bearing  an  intimation — 

(a)  That  altered  rates  and  charges  will  come  into  effect  on  the 

1st  day  of  January,  1893  ; 

(b)  That  a  book  or  books  will  on  and  after  the  16th  day  of 

December,  1892,  be  ready  and  kept  as  required  by  section 
14  of  the  Regulation  of  Railways  Act,  1873,  at  a  place 
to  be  specified  in  the  notice  in  each  of  the  company's 
stations  and  wharves,  and  also  at  their  receiving  offices, 
showing  the  new  rates  which  will,  on  and  after  the  1st 
day  of  January,  1893,  be  charged  for  the  carriage  of  traffic 
from  such  station,  wharf,  or  receiving  office,  to  any  place 
to  which  merchandise  is  booked  therefrom,  and  that 
every  such  book  is  from  the  date  of  the  notice  bond  fide- 
accessible  and  open  to  the  inspection  of  any  person 
during  all  reasonable  hours  without  the  payment  of  any 
fee;  and 

(c)  That  if  the  Board  of  Trade  intimate  to  a  railway  company 

that  they  are  satisfied  that,  for  public  convenience,  it  is 
necessary  for  more  than  one  copy  of  such  book  or  books 
or  of  any  part  thereof  respectively  to  be  accessible  at  any 
station,  a  duplicate  or,  as  the  case  may  be,  an  extract  of 
so  much  thereof  as  the  Board  of  Trade  shall  prescribe, 
shall  be  at  once  supplied  accordingly. 

The  Board  of  Trade  do  hereby  further  prescribe  that  no  previous 
publication  shall  be  required  in  respect  of  any  additional  or  amended 
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entries  in  such  books  which  may  be  made  during  the  months  o  Notice  of 
January  and  February,  1893,  but  that  the  aforesaid  order  of  tl 
P.-.ard  of  Trade,  dated  the  25th  day  of  January,  1889,  shall  revive 
and  have  effect  on  and  after  the  1st  day  of  March,  1893. 

Signed    by    order    of   the    Board   of   Trade,   this   6th   day   of 
•inber,  1892. 

COURTENAY   BOYLE, 

Assistant  Secretary  ("Railway  Department), 
Board  of  Trade. 
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BYE-LAWS. 

FOKM  OF  BYE-LAWS  AS  ORDINARILY  PUBLISHED  BY  KAILWAY 

COMPANIES. 

Railway  Company. 
BYE-LAWS  AND  ^REGULATIONS. 

Railway          With   the   approval   of  the   Board   of   Trade,  for   regulating    the 
companies'  travelling   upon   and   using  of  all  Railways  belonging  to  or 

leased  to  the  said   company,  and  with  respect   to  which  that 

company  have  power  to  make  bye-laws. 

1.  No  passenger  will  be  allowed  to  enter  any  carriage  used  on  the 
railway,  or  to  travel  therein  upon  the  railway,  unless  furnished  by 
the  company  with  a  ticket  specifying  the  class  of  carriage  and  the 
stations  for  conveyance  between  which  such  ticket  is  used.     Every 
passenger  shall  show  and  deliver  up  his  ticket  (whether  a  contract 
or  season  ticket  or  otherwise)  to  any  duly  authorized  servant  of 
the  company  whenever  required  to  do  so  for  any  purpose.     Any 
passenger  travelling  without  a  ticket,  or   failing  or  refusing  to 
show  or  deliver  up  his  ticket  as  aforesaid,  shall  be  required  to  pay 
the  fare  from  the  station  whence  the  train  originally  started  to  the 
end  of  his  journey. 

2.  Any  passenger  using  or  attempting  to  use  a  ticket  on  any 
day  for  which  such  ticket  is  not  available,  or  using  a  ticket  which 
has  been  already  used  on  a  previous  journey,  is  hereby  subjected 
to  a  penalty  not  exceeding  forty  shillings. 

3.  Any  passenger  using  or  attempting  to  use  a  ticket  for  any 
other  station  than  that  for  which  it  is  available  will  be  required 
to  pay  the  difference  between  the  sum  actually  paid  and  the  fare 
between  the  stations  from  and  to  which  the  passenger  has  travelled, 
or  at  the  option  of  the  company,  the  fare  from  the  station  to  which 
he  was  booked  to  the  end  of  his  journey. 
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4.  Any  passenger  wilfully  altering  or  defacing  his  ticket  so  Railway 
as  to  render  the  date,  number,  or  any  material  portion  thereof  ?°mPn' 
illegible,  is  hereby  subjected   to  a  penalty  not  exceeding  forty 
shilli: 

\  return  ticket  is  granted  solely  for  the  purpose  of  enabling 
the  person  for  whom  the  same  is  issued  to  travel  therewith  to  and 
from  the  stations  marked  thereon,  and  is  not  transferable.  Any 
person  who  sells,  or  attempts  to  sell,  or  parts  or  attempts  to  part 
with  the  possession  of  the  return  half  of  any  return  ticket  in  order 
to  enable  any  other  person  to  travel  therewith,  is  hereby  subjected 
to  a  penalty  not  exceeding  forty  shillings,  and  any  person  pur- 
chasing such  half  of  a  return  ticket,  or  travelling  or  attempting  to 
travel  therewith,  shall  be  liable  to  pay  the  fare  which  he  would 

been  liable  to  pay  for  the  single  journey,  and  shall,  in  addition 
thereto,  be  subjected  to  a  penalty  not  exceeding  forty  shillings. 

\t  the  intermediate  stations,  the  fares  only  will  be  accepted, 
ami  the  tickets  issued  conditionally;  that  is  to  say,  in  case  there 
shall  be  room  in  the  train  for  which  the  tickets  are  issued.  In 
case  there  shall  not  be  room  for  all  the  passengers  to  whom  tickets 
have  been  issued,  those  to  whom  tickets  have  been  issued  for  the 
longest  distance  si i all  (if  reasonably  practicable)  have  the  prefer- 
ence, and  those  to  whom  tickets  have  been  issued  for  the  same 

nee  shall  (if  reasonably  practicable)  have  priority  according 
to  the  order  in  which  tickets  have  been  issued,  as  denoted  by  the 
consecutive  numbers  stamped  upon  them.  The  company  will  not, 

ver,  hold  itself  responsible  for  such  order  of  preference  or 
prior:  I  to,  but  the  fare  or  difference  of  fare,  if  the 

passenger  travels  by  an  ordinary  train  in  a  class  of  carriage  inferior 
to  that  for  which  a  ticket,  shall  be  immediately  returned, 

on  application,  to  any  passenger  for  whom  there  is  not  room  as 
aforesaid,  if  the  application  be  made  before  the  departure  of  the 

7.  Every  person  smoking  in  any  shed  or  covered  platform  of 
a  station,  or  in  any  building  of  the  company,  or  in  any  carriage  or 
compartment  of  a  carriage  not  specially  pr  :  >r  that  purpose, 

is  hereby  subjected  to  a  penalty  not  exceeding  forty  shillings, 
company's  officers  and  servants  are  required  to  take  the 
necessary  steps  to  enforce  obedience  to  this  bye-law;  and  any 
person  offending  against  it  is  liable,  in  addition  to  incurring  the 
penalty  above  mentioned,  to  be  summarily  removed,  at  the  first 
opportunity,  from  the  carriage,  or  from  the  company's  premises. 
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Railway  ^  8.  Any  person  travelling  without  the  special  permission  of 

some  duly  authorized  servant  of  the  company  in  a  carriage  or  by 
a  train  of  a  superior  class  to  that  for  which  his  ticket  was  issued, 
is  hereby  subjected  to  a  penalty  not  exceeding  forty  shillings ; 
and  shall,  in  addition,  be  liable  to  pay  the  fare,  according  to  the 
class  of  carriage  in  which  he  is  travelling,  from  the  station  whence 
the  train  originally  started,  unless  he  shows  that  he  had  no  intent 
to  defraud. 

9.  Any  person   found   in   a  carriage  or   elsewhere   upon   the 
company's  premises  in  a  state  of  intoxication,  or  using  obscene 
or  abusive   language,  or  writing   obscene  or  offensive  words  on 
any  part  of  the  company's  stations  or  carriages,  or  committing  any 
nuisance,  or  otherwise  wilfully  interfering  with   the   comfort   of 
other  passengers,  is  hereby  subjected  to  a  penalty  not  exceeding 
forty  shillings,  and  shall  immediately,  or,  if  a  passenger,  at  the 
first  opportunity,  be  removed  from  the  company's  premises. 

10.  Any  person    who   wilfully  cuts   or    tears   any  lining   or 
window  strap,  or  curtain,  removes  or  defaces  any  number  plate, 
or  breaks  or   scratches  any  window  of  a  carriage  used  on  the 
railway,    or    who    otherwise,    except    by   unavoidable    accident, 
damages,  defaces,  or  injures  any  such  carriage,  or  any  station  or 
other  property  of  the  company,  is  hereby  subjected  to  a  penalty 
not  exceeding   five  pounds,  in   addition   to   the  amount  of  any 
damage  for  which  he  may  be  liable. 

11.  No  passenger  shall   be   permitted   to  travel  on  the  roof, 
steps,  or  footboard  of  any  carriage,  or  on  the  engine,  or  in  the 
guard's  van,  or  any  portion  of  any  carriage  not  intended  for  the 
conveyance  of  passengers ;  and  any  passenger  persisting  in  doing 
so,  after   being  warned  to  desist  by  the  guard  in  charge  of  the 
train,  or  any  duly  authorized  servant  of  the  company,  is  hereby 
subjected  to  a  penalty  not  exceeding  forty  shillings,  and  shall  be 
liable  to  be  summarily  removed  from  the  company's  premises. 

12.  Any  passenger  entering  or  leaving,  or  attempting  to  enter 
or  leave  any  carriage  while  the  train  is  in  motion,  or  elsewhere 
than  at  the  side  of  the  carriage  adjoining  the  platform,  or  other 
place  appointed  by  the  company  for  passengers  to  enter  or  leave 
the  carriages,  is  hereby  subjected  to  a  penalty  not  exceeding  forty 
shillings. 

13.  Any  passenger  persisting  in  entering  a  carriage  or  com- 
partment of  a  carriage  containing  the  full  number  of  persons 
which  it  is  constructed  to  convey  when  any  such  person  objects 
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to  liis  so  entering  the  carriage  or  compartment,  is  hereby  subjected  Railway 
a  penalty  not  exceeding  forty  shillings.  «-ompanie«' 

14.  Dogs  and  other  animals  will  not  be  suffered  to  accompany   " 
the  passengers  in  the  carnages,  but  will  be  conveyed  separately 
and  charged  for,  and  any  person  taking  a  dog  or  other  animal 
with   him   into  any  passenger  carriage   used   on   the  railway  is 
hereby  subjected  to  a  penalty  not  exceeding  forty  shillings. 

1  5 .  Loaded  fire-arms  are  on  no  account  to  be  taken  into  or 
placed  upon  any  carriage,  waggon,  truck,  or  other  vehicle  forming 
<>r  intended  to  form  a  train,  or  any  portion  of  a  train  on  the 
railway,  or  to  be  brought  to  the  station  or  on  to  the  premises 
of  the  company,  and  every  person  so  offending  is  hereby  subjected 
to  a  penalty  not  exceeding  five  pounds. 

16.  The  company  may  refuse  to  carry  any  person  who  has  any 
•ions  disorder.     If  any  person  who  has  any  such  disorder  is 
found  upon  the  premises  of  the  company,  or  travels  or  attempts 
to  travel  on  the  railway  of  the  company,  without  the  special  per- 
son of  the  company,  he  shall  be  liable  to  a  penalty  not  exceed- 
sliillings,  in  addition  to  the  forfeiture  of  any  fare  which 
he  may  have  paid,  and  may  be  removed  at  the  first  opportunity 
from  the  company's   premises.      Any  person  who  has  charge  of 
any  person  suffering  from  an  infectious  disorder  while  upon  the 
premises  of  the  company,  or  travelling  or  attempting  to  travel  on 
the    rail  .11    be   liable   to  a   penalty  not   exceeding  forty 

-hillings,  unless  the  person  suffering  from  such  disorder  be  travel- 
witli  tli-  I  ion  of  the  eumpany. 

1  7.  Kvery  driver  or  conductor  of  an  omnibus,  cab,  carriage,  or 
;    vehicl'-,  shall,  while  on   <>r  upon  any  station,  yard,  or  other 
premises  of  the  company,  obey  the  reasonable  directions  of  the 
company's   officers  and  servants  duly  authorized  in  that  behalf, 
and  erson   ot  .e_rain<t    this    regulation    is    hereby 

subjected  to  a  pen  rty  shilling. 

ven  under  the  < 'mnmmi  Seal  of  tin- 
day  «.f  187  . 

oretary  of  the  company. 

Board  of  Trade  have  signified  th.-ir  allowance  and  approval 
•  above  l-y»-  I  '.  iv_ruhitions. 
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BYE-LAWS. 

MODEL  KAILWAY  BYE-LAWS,  SUBMITTED  FOR  GENERAL  APPROVAL 
BY  THE  NORTH  EASTERN  RAILWAY  COMPANY,  JUNE,  1898. 

Railway  Company. 

Model  rail-  1-  Any   person   doing   anything   prohibited   by   or   otherwise 

way  bye-laws,  offending  against  any  of  the  following  bye-laws  and  regulations 
numbered  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  16,  18,  19,  20  and  21 
respectively,  shall  be  liable  for  every  such  offence  to  a  penalty  not 
exceeding  40s.  for  a  first  offence,  and  not  exceeding  £5  for  any 
subsequent  offence;  and  any  person  doing  anything  prohibited 
by  or  otherwise  offending  against  either  of  the  following  bye-laws 
and  regulations  numbered  15  and  17  respectively  shall  be  liable 
for  every  such  offence  to  a  penalty  not  exceeding  £5. 

2.  No  person  shall  enter  any  carriage  or  vehicle  using   the 
railway,  for  the  purpose  of  travelling,  unless  and  until  he  or  some 
one  on  his  behalf  shall  have  obtained  from  the  company,  or  from 
some  other  company  or  person  duly  authorized  in  that  behalf  by 
the  company,  a  ticket  entitling  him  to  travel  therein.     Any  person 
infringing  or  not  observing  this  bye-law  and  regulation,  and  failing 
to  leave  the  carriage  or  vehicle  immediately  on  request  by  any 
duly  authorized  servant  or  agent  of  the  company,  may  be  removed 
therefrom  by  or  under  the  direction  of  such  servant  or  agent. 

3.  At  all  intermediate  stations  fares  will  be  received  and  tickets 
issued  conditionally  only  on  there  being  room  in  the  train  for  which 
such  tickets  shall  be  issued.     In  case  there  shall  not  be  sufficient 
room  for  all  the  passengers  to  or  for  whom  any  such  tickets  shall 
have  been  issued,  the  holders  of  such  as  shall  be  for  the  longest 
distances   shall,  as   far  as  reasonably  practicable,  have  the  pre- 
ference, and  the  holders  of  such  as  shall  be  for  the  same  distance 
shall,  as  far  as  reasonably  practicable,  have  priority  according  to  the 
order  in  which  such  tickets  shall  have  been  issued,  as  denoted  by 
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the  numbers  stamped  thereon.     The  company  are  not,  however,  to  Model  rail- 
be  deemed  to  undertake  that  such  order  of  preference  or  priority 
shall  be  adhered  to. 

4.  When  the  fare  to  an  intermediate  station  exceeds  the  fare 
to  a  more  distant  station,  a  person  shall  not,  for  the  purpose  of 

lling  to  such  intermediate  station,  to  or  use  or  attempt  to  use 
a  ticket  for  the  more  distant  station,  with  intent  to  avoid  payment 
of  the  additional  fare  to  such  intermediate  station.  The  liability 
to  or  infliction  of  any  penalty  prescribed  by  bye-law  No.  1  for  a 
bread i  of  this  bye-law  and  regulation  shall  not,  however,  prejudice 
any  right  of  the  company  to  treat  such  tickets  as  forfeited  and  to 
recover  the  full  fare  for  the  distance  actually  travelled  by  the 
offender. 

5.  No  person    shall    wilfully   alter,   deface,   or   destroy   any 
passenger  ticket  after  it  has  been  issued  and  whilst  it  is  available 

ise ;  or  knowingly  and  wilfully  use  or  attempt  to  use  any 
passenger  ticket  which  shall  have  been  in  any  respect  materially 
altered  or  defaced. 

6.  No  person  shall  sell  or  transfer,  or  attempt  to  sell  or  transfer, 
ny  other  person  any  partly  used  passenger   ticket  or  partly 

used  book  of  passenger  tickets,  or  any  portion  separately  from  the 
:  (whether  partly  used  or  not)  of  any  passenger  ticket  or  book 
of  passenger  tickets,  unless  such  ticket  or  book  or  portion  thereof 
shall  at  the  time  of  the  issuing  of  the  same  purport  to  be  trans- 
ferable. 

7.  When  a  carriage  or  compartment  <>t  a  carriage  contains  the 
full  number  of  passengers  which  it  is  constructed  to  carry,  no 

il  person  shall  enter  or  remain  tin-rein  if  requested  by  any 
passenger  therein  or  by  a  guard  of  the  train  or  any  duly  authorized 
servant  or  agent  of  the  company  not  to  do  so.  Any  person  in- 
fringing or  not  observing  this  bye-law  and  regulation  shall  be  liaM«- 
to  the  penalty  prescribed  by  bye-law  No.  1,  and  on  failure  to  quit 
such  carriage  or  compartment  immediately  on  request  by  any  such 
guard,  servant,  or  agent  may,  without  ]»ivju-li<v  t.»  anv  p 
penalty,  be  removed  therefrom  by  or  under  the  direction  of  such 
guard,  servant,  or  agent 

8.  Except  by  express  permission  of  the  guard  of  the  train,  a 
person  of  the  male  sex  above,  or  apparently  above,  the  age  of  eight 
years  shall  not  travel  or  attempt  to  travel  or  remain  in  any  com- 
partment of  a  carriage  marked  or  notified  as  being  reserved  or 
appropriated  for  the  exclusive  use  of  persons  of  the  female  iex. 
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Model  rail-  Any  person  infringing  or  not  observing  this  bye -law  and  regulation 
way  bye-laws.  s^^  ^Q  ^^le  to  tjie  penaity  prescribed  by  bye-law  No.  1,  and  on 
failure  to  quit  such  compartment  immediately  on  request  by  a 
guard  of  the  train  or  any  duly  authorized  servant  or  agent  of  the 
company  may,  without  prejudice  to  any  such  penalty,  be  removed 
therefrom  by  or  under  the  direction  of  any  such  guard,  servant,  or 
agent. 

9.  No  person,  except  a  servant  or  agent  of  the  company  in  the 
performance  of  his  duty,  shall  mount  on  any  railway  engine  or 
on  the  roof  of  any  waggon,  carriage,  or  vehicle  using  the  railway, 
or  travel  or  attempt  to  travel  on  or  in  any  luggage  or  guard's  van 
or  waggon,  carriage,  or  vehicle  not   provided  for  conveyance  of 
passengers,  or  on  the  step  or  footboard  or  any  part  of  any  waggon, 
carriage,  or  vehicle  other  than  a  part  provided  for  the  conveyance 
of  passengers.   Any  person  infringing  or  not  observing  this  bye-law 
and  regulation  shall  be  liable  to  the  penalty  prescribed  by  bye-law 
No.  1,  and  in  case  of  non-compliance  with  the  request  of  a  guard 
of  the  train  or  other  servant  or  agent  of  the  company  to  desist 
may,  without  prejudice  to  any  sucli  penalty,  be  forthwith  removed 
from  the  waggon,  carriage,  or  vehicle,  or  the  company's  premises, 
by  or  under  the  direction  of  any  such  guard,  servant,  or  agent. 

10.  No  person,  except  a  servant  or  agent  of  the  company  in 
the  performance  of  his  duty,  shall  enter  or  leave  or  attempt  to 
enter  or  leave  any  carriage  or  vehicle  using  the  railway  whilst 
such  carriage  or  vehicle  is  in  motion,  or  open  the  door,  or  mount 
or  attempt  to  mount  on  the  step  or  footboard  of  any  such  carriage 
or  vehicle  whilst  it  is  in  motion,  or  otherwise  than  at  the  side  of 
the  carriage  or  vehicle  adjoining  the  platform  or  place  appointed 
for  passengers  to  enter  or  leave  the  railway  carriages. 

11.  Except  by  special  permission  of  the  company,  a   person 
suffering  from  any  infectious  or  contagious   disease  or  disorder 
shall  not  enter  or  remain  or  be  in  or  upon  the  company's  premises, 
or  in  any  carriage  using  the  railway,  or  travel  or  attempt  to  travel 
on  the  railway ;  and  the  company  may  refuse  to  receive  or  carry 
any  such  person,  or  to  permit  any  such  person  to  enter,  remain,  or 
be  in  or  upon  any  part  of  their  premises,  or  in  any  such  carriage, 
or  to  travel  on  the  railway.    Any  person  infringing  or  not  observing 
this  bye-law  and  regulation  may,  without  prejudice  to  the  penalty 
prescribed   by  bye-law  No.   1,  be   removed   from  the  company's 
premises,  or  from  any  such  carriage,  by  or  under  the  direction  of 
any  servant  or  agent  of  the  company,  and  shall  be  liable  to  the 
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company  for  the  cost  of  disinfecting  the  company's  premises  and  M,*U-I  rail- 
any  carriage  in  which  such  person  shall  have  been,  and  to  make  * 

any  other  damage  to  the  property  of  the  company  through 
the  infraction  or  non-observance  of  this  bye-law,  as  well  as  to  pay 
such  penalty.  Any  person  who  has  charge  of  any  person  so 
"fiendinu,  or  wlu>  aids  or  assists  any  such  person  in  so  offending, 
shall  l>e  deemed  to  infringe  and  offend  against  this  bye-law. 

1 1'.  A  person  in  a  state  of  intoxication,  or  otherwise  in  an  unfit 

:nproper  condition  for  being   a  passenger,  or  whose  dress  or 

clnihii)ur  nii.uht,  in  the  opinion  of  any  guard  of  the  train,  soil  or 

injure    the   linings   or   cushions   of    any   carriage,   or   the   dress 

or  clothing  of  any  passenger,  shall  not  enter  or  remain  in  or  upon 

any  carriage  using   the   railway,  or   in  or  upon  any  part  of  the 

any'-  premises,  or  of  any  approach  to  any  railway  station  of 

the   company.     Any   such   person   found   in    or   upon   any   such 

age,   premises,   or   approach,  and   failing   to   quit  the   same 

immediately  upon  request  by  any  servant  or  agent  of  the  company, 

without   prejudice   to   the   penalty   prescribed   by   bye-law 

1,  be  removed  therefrom  by  or  under  the  direction  of  such 

;nt  or  agent. 

N"o  person  shall  at  any  time  while  in  or  upon  any  carriage 

ilway,  or  while  in  or  upon  any  railway  station  or 

premises  of  the  company,  or  approach  to  any  such  station,  use  any 

:n.i,r,    almsive,    indecent,   obscene,   profane,    or    offensive 

uage  to  the  annoyance  or  hindrance  of  any  other  person,  or 

ve  in  a  riotous,  disorderly,  indecent,  or  offensive  manner,  to 

•<•  or  hindrance  of  any  other  person,  or  write,  draw. 

MX  any  abusive,  indecent,  obscene,  profane,  or  offensive  word, 

•sentation,  or  characters,  or  commit  any  nuisance  in.  upon,  or 

against  any  such  carna^',  statinn.  premises,  or  approach,  or  molest 

<>r   wilfully  with    the   comfort   or   convenience   of  any 

'ii  nn  th<-  railway.     Any  person  ini'rin^iiiLT  <»r 

observing  this  l.y.-lawand  regulation  shall  be  liable  to  thep<'ualt\ 
prescribed  by  by-law  No.  1,  and  in  CAM  of  failmv  to  quit  si 

station,  premises,  or  approach  immediately  upon  request 
ny  servant  or  agent  of  the  comp  iiliout  prejudice 

to   a:  penalty,  1»  from   by   or   un 

<>f  any  such  servant  or  a.L 

M.   Iv.-.pi  ission  of  a  guard  of  the  tram,  no  person 

^e  to  be  taken  any  dog,  bird,  or  other  animal  into 
passenger  carriage ;  and,  notwithstanding  any  such  pennissi< 
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Model  rail-      no  person  shall  cause  or  allow  the  same  to  remain  in  any  such 
way  bye-laws.  carriage  after  having  been  requested  not  to  do  so  by  any  passenger 
therein  or  by  any  servant  or  agent  of  the  company. 

15.  No  person  shall  take  into,  or  place,  or  cause  to  be  placed, 
or  have  in  or  upon  any  carriage  or  vehicle  using  the  railway,  or 
into,  in,  or  upon  the  company's  premises  or  any  approach  to  any 
station  of  the  company,  any  loaded  firearm,  loaded  gun,  or  loaded 
weapon  of  any  kind ;  nor  shall  any  person,  except  by  permission 
in  writing  of  an  officer  of  the  company  duly  authorized  in  that 
behalf,  take  into,  or  place,  or  caused  to  be  placed,  in  or  upon  any 
such  carriage  or  vehicle  as  aforesaid,  or  into,  in,  or  upon  any  part 
of  the  company's  premises,  or  of  any  approach  to  any  station  of  the 
company,  any  cylinder,  tube,  or  receptacle  containing   any   in- 
flammable,  explosive,   or   corosive   gas,    spirit,    or   liquid.      But 
nothing  in  this  bye-law  shall  apply  to  small  quantities  of  spirit  or 
liquid  carried  for  the  personal  use  of   such  person,  and  not  for 
the  purpose  of  trade  or  business,  provided  that  all  due  precautions 
are  taken  for  the  prevention  of  accident  or  injury  therefrom. 

16.  No  person  shall  smoke  in  any  railway  carriage  or  com- 
partment thereof  not  specially  provided  for  smoking,  or  in  or  upon 
any  part  of  the  company's  premises  where  smoking  is  expressly 
prohibited  by  the  company  ;  and  no  person  shall  smoke  elsewhere 
within  the  company's  premises  if  requested  by  any  servant  or  agent 
of  the  company  not  to   do  so.     Any  person   infringing   or   not 
observing  this  bye-law  and  regulation  shall  be  liable  to  the  penalty 
prescribed  by  bye-law  No.  1 ;  and  any  person  who  persists  in  so 
offending  after  being  warned  by  any  passenger  or  servant  or  agent 
of  the  company  to  desist,  and  fails  to  quit  such  carriage,  compart- 
ment, or  place  immediately  upon  request  by  any  servant  or  agent 
of  the  company,  may,  without  prejudice  to  any  such  penalty,  be 
forthwith  removed  therefrom,  or  from  the  company's  premises,  by 
or  under  the  direction  of  any  such  servant  or  agent. 

17.  No  person  shall  wilfully,  wantonly,  or  maliciously  break, 
cut,  scratch,  tear,  soil,  deface,  damage,  or  remove  any  carriage  or 
vehicle  using  the  railway,  or  any  of  the  fittings,  furniture,  decora- 
tions, or  equipments  thereof,  or  any  notice,  number-plate,  number, 
figure,  or  letter  in  or  on  any  such  carriage  or  vehicle,  or  wilfully, 
wantonly,  or  maliciously  deface  or  damage  any  building,  or  erection, 
or  property  (whether  real  or  personal)  belonging  to  the  company, 
or  upon  the  railway,  or  in  any  approach  to  any  station  of  the  com- 
pany.    Any  person  offending  against  this  bye-law  and  regulation 
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shall  be  liable  to  the  company  for  the  amount  of  the  damage  done,  Model  rail- 
ell  as  to  pay  the  penalty  prescribed  by  bye-law  No.  1. 

18.  Except  by  permission  of  the  company,  no  person  while  in 
or   upon   any    railway   station,  station-yard,  or  premises   of  the 
company,  or  approach  to  any  such  station,  shall  hawk,  sell,  or 

se  or  offer  therein  for  sale  any  article  or  goods  whatsoever, 
or  tout,  ply  for,  or  solicit  custom  or  employment  of  any  description. 

person  infringing  or  not  observing  this  bye-law  and  regulation 
shall  be  liable  to  the  penalty  prescribed  by  bye-law  No.  1,  and  if 
found  so  offending  after  having  once  received  warning  by  any  servant 
or  agent  of  the  company  not  to  do  so,  may,  without  prejudice  to 

such  penalty,  be  forthwith  removed  from  the  company's 
premises,  or  any  such  approach,  by  or  under  the  direction  of  any 
servant  or  agent  of  the  company. 

19.  No  person   shall  enter  or   remain  in  or  use  any  railway 

MI-  any  part  of  the  company's  premises,  or  of  any  approach 

:i  of  the  company,  for  the  purpose  of  bookmaking,  or 

r  wagering,  or  agreeing  to  bet  or  wager  with  any  other 

person,  or  without  lawful  excuse  (the  proof  whereof  shall  lie  on 

the  person  charged)  enter,  loiter,  or  remain  in  or  upon  any  station, 

or  approach  to  any  station  of  the  company.     Any 

person  infringing  or  not  observing  this  bye-law  and  regulation 

shall  be  liable  to  the  penalty  prescribed  by  bye-law  No.  1,  and  if 

found  so  offending   after  having  once  received  warning   by  any 

servant  or  agent   of  the  company  not   to  do   so,  may,  without 

prejudice  to  any  such  penalty,  be  forthwith  removed  by  or  under 

lirection  of  any  servant  or  agent  of  the  company. 

20.  No   person   shall   wantonly,   maliciously,   or    negligently 
w  or  drop  from  any  carriage  or  vehicle  on  the  railway :— 

(a)  A  bottle  of  any  kind ;  or 

(b)  Any   arti< •!••    or    tiling    whatsoever    capable   of    injuring, 

damaging,  or  endangering  any  person  or  property. 
21  Every   driver,   conductor,  and   person    in    <  harge  of  any 
omnibus,  cab,  carriage,  waggon,  or  vehicle  shall  at  all  nin< 

n,  or  upon  any  railway  station  or  station-yard,  or  approach  to 
any  station  of  the  company,  conduct  himself  in  an  orderly  manner, 
obey  every  reasonable  direction  of  any  duly  authorized  servant 
or  agent  of  the  company. 
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FORM   OF  NOTICE  AS   TO   PENALTIES,  ETC. 

Railway  Company. 

Notice  as  to  Penalty  for  Fraud. — 1.  Under  the  103rd  and  104th  sections  of 

penalties,  etc.  tjie  Railways'  Clauses  Consolidation  Act,  1845,  it  is  provided  that 
if  any  person  travel  or  attempt  to  travel  in  any  carriage  of  the 
company,  or  of  any  other  company  or  party  using  the  railway, 
without  having  previously  paid  his  fare,  and  with  intent  to  avoid 
payment  thereof,  or  if  any  person  having  paid  his  fare  for  a  certain 
distance  knowingly  and  wilfully  proceed  in  any  such  carriage 
beyond  such  distance,  without  previously  paying  the  additional 
fare  for  the  additional  distance,  and  with  intent  to  avoid  payment 
thereof;  or  if  any  person  knowingly  and  wilfully  refuse  or  neglect, 
on  arriving  at  the  point  to  which  he  has  paid  his  fare,  to  quit  such 
carriage,  every  such  person  shall  for  every  such  offence  forfeit  to 
the  company  a  sum  not  exceeding  forty  shillings;  and  if  any 
person  commit  any  such  offence,  all  officers  and  servants  and  other 
persons  on  behalf  of  the  company  may  lawfully  apprehend  and 
detain  such  person  until  he  can  conveniently  be  taken  before  some 
justice,  or  until  he  be  otherwise  discharged  by  due  course. 

Obstructing  Officers  of  the  Company. — 3.  Under  the  109th 
section  of  the  Railways'  Clauses  Consolidation  Act,  1845,  it  is 
provided  that  if  the  infraction  or  non-observance  of  the  company's 
bye-laws  or  regulations  be  attended  with  danger  or  annoyance  to 
the  public,  or  hindrance  to  the  company  in  the  lawful  use  of  the 
railway,  it  shall  be  lawful  for  the  company  summarily  to  interfere, 
to  obviate,  or  remove  such  danger,  annoyance,  or  hindrance,  and 
that  without  prejudice  to  any  penalty  incurred  by  the  infraction 
of  any  such  bye-law;  and  under  the  16th  section  of  the  Act 
3  &  4  Viet.  c.  97,  it  is  provided  that  if  any  person  shall  wilfully 
obstruct  or  impede  any  officer  or  agent  of  the  company  in  the 
execution  of  his  duty  upon  the  railway,  or  upon  or  in  any  of  the 
stations  or  other  works  or  premises  connected  therewith,  every 
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such  person  so  offending,  and  all  others  aiding  or  assisting  therein,  Notice  as  to 

may  be  seized  and  detained  until  he  can  conveniently  be  taken  P*"™11168' etc- 

before  a  justice,  and  shall,  in  the  discretion  of  such  justice,  forfeit 

any  sum  not  exceeding  five  pounds,  and  in  default  of  payment 

thereof  be  imprisoned  for  any  term  not  exceeding  two  calendar 

moir 

Injuring  Notice  Boards,  etc, — 3.  Under  the  44th  section  of  the 
Railways'  Clauses  Consolidation  Act,  1845,  it  is  provided  that  if 
any  person  pull  down  or  injure  any  board  put  up  or  affixed  for 
the  purpose  of  publishing  any  bye-law  or  penalty,  or  shall  obliter 
any  of  the  letters  or  figures  thereon,  he  shall  forfeit  for  every  such 
offence  a  sum  not  exceeding  five  pounds,  and  shall  defray  the 
expenses  attending  the  restoration  of  such  board. 

inur  Dangerous  Goods. — L  Under  the  105th  section  of  the 
Railways'  Clauses  Consolidation  Act,  1845,  it  is  provided  that  no 
person  shall  be  entitled  to  carry,  or  to  require  the  company  to 
.,  upon  the  railway,  any  aquafortis,  oil  of  vitriol,  gunpowder, 
:es,  or  any  other  goods  which  in  the  judgment  of  the 
•  •oinpuny  may  be  of  a  dangerous  nature,  and  if  any  person  send 
ie  railway  any  such  goods  without  distinctly  marking  their 
ire  on  the  outside  of  the  package  containing  the  same,  or  other- 
ing  notice  in  writing  to  the  bookkeeper  or  other  servant 
of  tin-  cMinjKuiy  with  whom  t  •  are  left  at  the  time  of  so 

;nur,  he  shall  forfeit  to  the  company  twenty  pounds  for  e\vrv 
offence,  and  it  shall  l»r  lawful  for  the  company  to  refuse  t«> 
take  any  parcel  that   they  may   suspect   to  contain  goods  of  a 
dangerous  natuiv,  .,r  require  the  same  to  be  opened  to  ascertain 

Using  Communication  between  Passengers  and   Servants  of 
.-..any.— ."..    I'nder  tin-  22nd  s.-ction  of  the   Re- ulation  of 
I  Act,  1868,  it  is  provided   that  any  passrn-j'T  who  makes 
use  of  the  means  of  communication  .-rs  and 

-ervants  of  the  company  in  ehar_r''  of  a  train   without  reason- 
able ficient  caaae,  shall  be  liable  for  <  nee  to  a  penalty 

xceeding  five  pon 

Trespassing  on  Railway. — 6.    Under  the  23rd  section  of  tin- 
Regulation  of  Railways  Act,  1868,  a  y  section  14  of 

1871,  it  is  provided  that  if  any 

person  shall  be  or  pass  upon  th  \ ,  except  for  the  purpose 

ossing  the  same  at  any  autl, 

warniiiL'  by  tin-  cninpany  which  works  such  railway,  or 
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Notice  as  to     by  any  of  their  agents  or  servants,  not  to  go  or  pass  thereon,  every 
penalties,  etc.  person  so  offending  shall  forfeit  and  pay  any  sum  not  exceeding 
forty  shillings  for  every  such  offence. 

Public  notice  is  hereby  given,  that  in  respect  to  any  animals, 
luggage,  or  goods  booked  through  by  them  or  their  agents,  for 
conveyance  partly  by  railway  and  partly  by  sea,  and  partly  by  canal 
and  partly  by  sea,  the  company  shall  be  exempted  from  liability 
from  any  loss  or  damage  which  may  arise  during  the  carriage  of 
any  such  animals,  luggage,  or  goods,  from  the  act  of  God,  the 
King's  enemies,  fire,  accidents  from  machinery,  boilers  and  steam, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation  of  whatever  nature  and  kind  soever,  in  the  same 
manner  as  if  the  company  had  signed  and  delivered  to  the  consignor 
a  bill  of  lading  containing  such  conditions. 

Smoking  is  strictly  prohibited,  both  in  the  carriages  and  the 
company's  stations,  except  in  any  carriage  or  compartment  which 
may  be  designated,  smoking  carriage,  or  smoking  compartment, 
under  penalties  defined  in  the  bye-laws. 
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GENERAL   CONDITIONS  RELATING  TO  PASSENGER 

TRAFFIC. 

General  Conditions   as  to   Time-tables. — The  published  time  Conditions 
tables  of  the  Company  are  only  intended  to  fix  relating  to 

pMMQffW 

the  time  before  which  the  trains  will  not  start,  and  the  company  traffic, 
do  not  undertake  that  the  trains  shall  start  or  arrive  at  the  time 
specified  in  the  tables,  nor  do  they  guarantee  the  connection  of 
trains  at  the  various  junctions.  And  the  company  give  notice 
that  they  will  not  be  responsible  for  any  loss,  inconvenience,  or 
expense  which  may  arise  from  delay  or  detention  or  from  the 
non-correspondence  of  trains  at  the  junctions. 

Conditions  as  to  Through  Tickets. — The  granting  of  tickets  by  Through 
the  Company  for  places  off  their  own  lines  is  an  ttckete- 

arrangement  for  the  convenience  of  the  public,  and  the 
Company  will  not  be  responsible  for  any  accident,  delay,  detention, 
injury,  or  loss  whatsoever  arising  off  their  lines,  or  from  the  acts 

itjfaults  of  other  parties,  or  for  the  correctness  of  the  time- 
tables of  other  companies  or  persons,  or  for  the  arrival  of  the 

pany's   own   trains  in  time  for  the  nominally  corresponding 
•oats,  or  coaches  of  any  other  company  or  person. 

Any  money  received  by  this  company  for  carriage  off  its  own 

»»f  railway,  coaches,  or  steamboats,  will   be  so  received  for 
the  sole  purpose  of  being  paid  over  to  the  other  companies  or 

ons  on  whose  lines  of  railway,  coaches,  or  steamboats  tin- 
through  ticket  fur  which  such  money  is  paid  is  available. 

i-l i  tickets  (where  the  journey  is  not  continuous)  do  not 
ost  of  transfer  or  conveyance  between  any  terminal 

»e  respective  companies,  or  between  any  stations,  coaches,  and 
steamboats,  or  any  or  « ithn  of  tin  -in,  or  any  or  either  of  su«-li 

panics  or  persons  respectively,  and  the  companies  do  not 
un«l« -rtakc  such  transfer  or  conveyance  or  any  responsibility  in 
connection  therewith 

VOL    i  2  c 
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Tickets.  All  tickets  issued  by  the  company  are  subject  to  their  con- 

ditions, regulations,  and  notices.  No  ticket  of  any  description  is 
transferable.  Tickets  are  only  available  at  the  stations  named 
thereon,  and  if  a  ticket  is  used  for  any  other  station  it  will  be 
forfeited,  and  the  full  fare  charged.  All  tickets  must  be  produced 
or  delivered  up  when  demanded  by  the  company's  servants. 

Single  journey  tickets  (except  where  otherwise  specified)  and 
the  forward  halves  of  return  tickets  are  only  available  on  the  day 
of  issue. 

The  times  within  which  the  back  halves  of  return  tickets  must 
be  used  are  set  out  on  page  of  this  book. 

Tickets  issued  at  reduced  or  excursion  fares  are  only  available 
by  the  trains  and  on  the  days  specified  in  the  published  notices 
applying  thereto. 

Any  ticket  not  used  within  the  prescribed  period  will  be  con- 
sidered cancelled,  and  the  full  fare  will  be  chargeable  for  a  journey 
made  with  it. 

Keturn  tickets  can  only  be  used  on  the  return  journey  by 
trains  of  the  same  class  which  stop  at  the  station  for  which  the 
ticket  was  granted,  and  provided  there  be  room  in  such  train. 
If  a  passenger  with  a  double-journey  ticket  travels  in  a  higher 
class  carriage  than  that  for  which  the  ticket  was  issued,  he  will  be 
required  to  pay  the  difference  between  the  fare  of  the  two  classes 
respectively  for  the  single  journey.  If  the  passenger  travels  in  a 
higher  class  carriage  both  journeys,  he  will  have  to  pay  such 
difference  for  each  journey.  A  passenger  leaving  the  train  at  a 
station  short  of  that  to  which  he  is  booked,  must  deliver  up  his 
ticket,  and  cannot  be  allowed  to  resume  his  journey  except  by 
obtaining  a  fresh  ticket. 

Intermediate  At  the  intermediate  stations  the  fares  will  only  be  accepted, 
and  the  tickets  furnished  conditionally — that  is  to  say,  in  case  there 
shall  be  room  in  the  train  for  which  the  tickets  are  furnished. 

No  tickets  will  be  issued   to   passengers   at  an  intermediate 

station  for  the  train  by  which  they  have  travelled  or  are  travelling. 

Tickets  and  Change. — Passengers  are  requested  to   examine 

their  tickets  and  change  before  leaving  the  booking-office  counter, 

as  errors  cannot  afterwards  be  rectified. 

Children.  Children  under  3  years  of  age,  accompanying  adult  passengers, 

no  charge  ;  above  3  years  and  under  twelve,  half-price  by  all  trains. 

Lest  tickets.          Lost  Tickets. — Passengers  who  allege  that  they  have  lost  or 

mislaid  their  tickets,  and  apply  for  the  return  of  their  fares,  are 
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hereby  requested  to  take  notice,  that  the  company  does  not  hold 
itself  liable  to  make  any  return  to  passengers  who,  from  neglect  con(Utions- 
<  »r  any  cause,  fail  to  produce  their  tickets.     And  in  the  event  of  a 
return  or  excursion  ticket  being  lost,  mislaid,  or  not  used,  the 
company  does  not  undertake  to  return  any  portion  of  the  fare. 

Information  and  Inquiries.  —  The  company  will  not  be  respon- 
sible for  information  given  by  any  other  persons  than  the  principal 
uHicers  in  charge  at  the  different  stations,  of  whom  inquiries  should 
;il  ways  be  made. 

Passengers  in  their  own  carnages  are  charged  first-class  fares. 
Grooms  riding  in  the  box  with  their  horses  are  charged  third-class 
fares. 

Carnages  and  Horses  must  be  at  the  station  thirty  minutes  Carriages  and 
before  the  time  of  departure  ;  but  to  prevent  disappointment,  two  horee8- 

'  previous  notice  should  be  given  to  the  superintendent  of  the 
station  tr«>in  whence  they  are  to  be  despatched.  The  company 
will  nut  hold  themselves  liable  in  any  case  for  loss  or  damage  to 
a  horse  or  other  animal  above  the  value  of  £50,  unless  a  declara- 
tinn  of  its  value,  signed  by  the  owner  or  his  agent  at  the  time  of 
bunking,  shall  have  been  given  to  them,  and  by  such  declaration 
the  owner  shall  be  bound,  the  company  not  being  in  any  event 
liable  to  any  greater  amount  than  the  value  so  declared.  Neither 
will  the  company  hold  themselves  liable  for  injury  to  a  horse  or 
r  animal,  of  whatever  value,  if  such  injury  arises  wholly  or 
partially  from  fear  or  restiveness.  If  the  declared  value  of  any 
Imrse  or  other  animal  exceed  £50,  the  price  of  conveyance,  in 
Addition  tn  the  regular  fare,  is  after  the  rate  of  1£  per  cent,  upon 
'.a  red  value  above  £50,  whatever  may  be  the  amount  of 
such  value,  and  for  whatever  distance  the  horse  or  other  animal 
is  to  be  carried.  The  company's  liability  ceases  when  horses  and 
carriages  arrive  at  a  station. 

Covered  Carriage  Truck.—  -A  charge  of  5s.  will  be  made  for  a 
covered  carriage  truck,  in  addition  to  the  ordinary  charge  for  the 
conveyance  of  the  carriage,  for  sance  not  exceeding  50  miles, 

aii'l  1<»  v.  be  :uiy  above  50  miles. 

Hunting.—  F<T  tli«-  OOfKfenioiM  "f  irt'iitlrinrn   hunting  in  the 

:.iiy  nf  f  r.'turn    tickel  rses  will  be  issued  n: 

reduced  charge  of  one  fare  and  one  half.    The  horse  may  ivtnrn 

the  same  or  following 

lid  Carriage.—  Carriages,  fitted  with  couch,  ante-room  f.-r 
.N,  and  other  accommodation  necessary  for  invalids,  are 
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Invalid 
carriages. 


Saloon 
carriages. 


Passengers' 
luggage. 


Commercial 

travellers' 

luggage. 


kept  at  the  terminus,  and  can  be  sent  to  any  part 

of  the  line  for  use  by  any  train  (certain  expresses  excepted)  on 
application  to  the  superintendent  of  the  line.  The  charge  is  the 
ordinary  fares  for  not  less  than  6  first- class  passengers.  Minimum 
charge,  80s. 

Saloon  and  Family  Carriages. — Saloon  and  family  carriages 
are  provided  and  can  be  sent  to  any  part  of  the  line  for  use  by  any 
train  (certain  expresses  excepted)  on  application  to  the  super- 
intendent of  the  line.  The  charge  for  the  use  of  these  carriages 
will  not  be  less  than  for  6  first-class  adult  fares,  the  minimum 
charge  being  80s. 

Luggage. — Passengers  with  any  large  quantity  of  luggage  should 
be  at  the  station  twenty  minutes  before  the  time  of  departure  of 
the  train,  in  order  to  avoid  delay,  and  confusion  at  stations,  and  the 
company's  arrangements  would  be  much  facilitated  if  a  day's 
notice  could  be  given  to  the  respective  country  station-masters  by 
families  or  parties  intending  to  travel  with  large  quantities  of 
luggage,  horses,  or  carriages  by  any  particular  train.  Passengers 
are  allowed  a  certain  quantity  of  personal  baggage  (not  mer- 
chandise), viz. :  First  class,  150  Ibs. ;  second  class,  120  Ibs. ;  third 
class,  100  Ibs. ;  all  excess,  for  distances  not  exceeding  50  miles, 
Id.  per  Ib. ;  50  to  150  miles,  \d.  per  Ib. ;  150  to  300  miles,  f  per  Ib. ; 
above  300  miles,  Id.  per  Ib.  The  company  will  not  be  liable  for 
luggage  placed  with  passengers  in  the  carriages. 

Commercial  travellers'  and  ordinary  passengers'  luggage  in 
bulk,  and  all  heavy  luggage,  when  conveyed  on  carriage  trucks, 
will  be  charged  at  the  rate  of  6d.  per  truck  per  mile.  Minimum 
charge  for  commercial  luggage,  10s.  Minimum  charge  per  truck 
for  ordinary  luggage,  20s.  Not  more  than  50  cwt.  of  luggage  loaded 
on  one  vehicle. 

Commercial  travellers  have  the  privilege  of  booking  their 
luggage  from  any  station  from  which  they  start  to  the  station  at 
which  their  day's  journey  is  to  end,  whether  it  be  a  return  journey 
or  otherwise,  although  they  may  have  occasion  to  stop  during  the 
day  at  intermediate  stations,  but  the  issue  of  excess  luggage  return 
tickets  is  restricted  to  stations  on  this  company's  line.  They  are 
permitted  to  carry,  free  of  charge,  first  class,  3  cwt. ;  second  class, 
2  cwt.;  third  class,  1J  cwt.  Extra  luggage  belonging  to  com- 
mercial travellers  is  charged,  if  booked  at  the  commencement  of 
the  journey,  at  half  the  ordinary  rates,  at  owner's  risk.  No  excess 
charge  to  be  made  unless  amounting  to  Is.  and  upwards. 
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The  charge  for  extra  luggage  should  in  every  case  be  prepaid  ; 
but  in  the  event  of  its  not  being  prepaid,  the  luggage  is  liable  to 
be  charged  at  the  end  of  the  journey. 

Tickets  for  excess  of  luggage  must  be  given  up  at  the  termina- 
tion of  the  journey. 

Large  packages  of  light  weight  will  be  charged  twice  the 
ordinary  rate,  only  one-half  the  usual  weight  being  allowed  free. 

Theatrical  and  operatic  parties. — The  weight  of  theatrical  and  i 
operatic  parties'  luggage  allowed  free  of  charge  to  be  the  same  as  {JJ 
is  allowed  free  to  commercial  travellers,  as  shown  above.     All 
excess   luggage  over  and  above  the  weight  allowed  free  will  In- 

_^ed  according  to  the  scale  applicable  to  commercial  travellers. 
If  the  amount  of  excess  on  the  aggregate  weight  conveyed  by  any 
party  amounts  to  less  than  Is.,  such  excess  is  not  to  be  charged. 
If  the  luggage  is  of  such  a  character  as  to  necessitate  a  carnage  or 
other  special  truck,  an  additional  charge  of  3d.  per  truck  per  mile 
will  be  made,  with  a  minimum  charge  of  5s.  per  truck.  If  a  guard 
or  runner  truck  is  required,  an  additional  charge  of  2d.  per  mile 
for  each  runner  so  used  must  be  made. 

^age  and  scenery,  when  charged  at  these  reduced  rates,  will 
be  conveyed  at  owner's  risk  only.  If  carried  at  the  company's 
ri-k,  the  full  ordinary  rates  will  apply. 

^age  to  be  claimed  and  labelled. — Passengers  are  requi 
taking  their  tickets,  to  claim  their  luggage  on  the  platform, 
to  see  it  marked  with  the  company's  labels ;  and  no  luggage 
will  be  placed  in  the  train  until  it  is  so  marked.     The  company 
will  not  be  responsible  for  the  loss  or  detention  of  any  art  id- 
luggage  that  is  not  marked  with  their  label,  and  properly  address 
nor  for  luggage  of  any  other  description  than  that  mentioned  in 
their  Acts  of  Parliament,  except  a  declaration  of  its  nature  ami 

16  be  made  at  the  time,  and  it  be  booked  and  paid  for  accord- 
[j.     All  passengers'  luggage  is  conveyed  subject  to  the  con - 
diti-.ii>  nl  the  Carriers  Act,  1830. 

Old   labels. — Passengers    should    be    careful    to    clear    t 
luggage  of  all  old  railway  and  [or]  other  labels  before  commencin 
each  journey ;  and  have  their  address  plainly  and  securely  placed 
on  each  package.    They  are  recommended  to  take  carpet  bags,  hnt 

"3,  and  small  articles  into  the  carriage  with  them. 

Lost  property  found  by  the  servants  of  the  company  will  be 
restored,  on  a  letter  describing  the  property,  being  addressed 
i  -master,  Station,  London." 
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Charges  for  recovery  of  passengers'  luggage. — For  any  pack- 
ages left  by  a  passenger  in  the  compartment  of  the  train  in  which 
such  passenger  has  been  travelling,  or  at  a  station,  ultimately 
found  by  the  company  and  restored,  the  following  charges — 
including  cloak-room  fees — must  be  made : — 

Lost  luggage.     Luggage  Lost  whilst  being  carried  under  the  Passenger's  own  care. 

For  each  umbrella,  parasol,  walking-stick,  book,  pair  of  gloves, 
small  parcel,  or  article  of  small  value,  6d. 

For  each  other  article  except  as  provided  for  in  above  clause,  Is. 

For  each  larger  article,  such  as  a  portmanteau,  dressing-case, 
kit-bag,  box,  holdall,  etc. ;  also  for  each  dog  (Is.  per  day  to  be 
charged  for  the  keep  of  a  dog),  Is.  6d. 

Property  left  in  the  company's  carriages,  or  on  their  premises, 
and  not  claimed  by  the  owner  within  three  months  after  being 
so  left,  will  be  considered  as  abandoned,  and  be  sold  or  otherwise 
disposed  of  by  the  company. 

Lost  or  unclaimed  goods  left  in  the  carriages,  or  on  the 
premises  of  tk§  company,  will  be  liable  to  be  sold  after  the  expira- 
tion of  three  months. 
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CLOAK   ROOM. 

ORDINARY  FORM  OF  CONDITIONS  ENDORSED  ON  CLOAK-ROOM 

TICKETS. 

Cloak-rooms. — The  company  will  not  accept  any  responsibility  Cloak-room 
rticles  left  at  their  stations  unless  the  same  are  deposited  at  ^ 
the  cloak-room,  and  unless  a  cloak-room  ticket  is  procured  and 
accepted  by  the  depositor. 

The  company  shall  not  be  liable  to  give  up  the  articles  except 
on  production  of  the  ticket,  and  on  payment  of  all  charges  which, 
in  accordance  with  these  conditions,  may  become  payable  in 
respect  of  the  same. 

A  charge  of  Id.  for  each  rug,  and  2d.  for  any  other  articles 
(except  those  below  mentioned)  shall  be  paid  when  the  article  is 
deposited,  and  a  further  charge  of  Id.  per  day  will  be  made  after 
the  expiration  of  48  hours  from  the  time  of  deposit. 

Bicycles,  tricycles,  chairs,  carts,  sewing  machines  and  othei 
articles  will  bo  charged  as  below  mentioned. 

The  company  shall  not  be  liable  for  the  loss,  misdelivery,  or 
detention  of,  or  damage  (a)  to  rugs,  sticks,  or  umbrellas  which 
exceed  the  value  of  £2  in  any  case,  or  (b)  to  any  other  articles 
which  exceed  the  value  of  £10,  unless  at  the  time  of  deposit  the 
value  of  such  articles  is  <lr<-lared  and  a  further  payment  of  Id.  for 
each  £1  of  the  declared  value  is  made.  A  further  charge  of  V. 
for  each  £1  of  the  dc-elan-d  value  will  be  made  for  each  weel< 
port  of  a  week  after  the  expiration  of  48  hours  from  the  time  of 
deposit.  Those,  charges  are  in  addition  to  those  mentioned  in 
Conditi< 

vies,  tricycles,  chairs,  carts,  sewing  machines,  and  other 

articles  mentioned  Ixjlow  will  only  l>e  received  if  there  is  acoom- 

ation  for  them    in   the  cloak-room,  and    upon   the  express 

itinn  th;,t  the  company  shall  .ny  case  be  liable  for  the 
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loss,  misdelivery,  or  detention  thereof,  or  damage  thereto,  unless 
occasioned  by  the  wilful  misconduct  of  the  company's  servants. 

Articles  not  claimed  and  taken  away  within  six  calendar 
months  after  deposit  may  be  sold  by  the  company  to  defray 
expenses. 

Bicycles,  etc.,  will  be  charged  as  follows : — 


Ordinary  bicycles       ...         . . .  \ 

Perambulators   and   children's 

mail  carts    ... 
Bath  chairs     ... 
Invalid  chairs 
Hawkers' handcarts   ... 
Ice-cream  carts 
Ice-cream  freezers 
Sewing  machines  on  tables  or 

stands 

Type- writing  machines 
Street  pianos  ... 
Scissor  grinders'  machines    . . .  / 
Bicycles  with  2  wheels  abreast   | 
Tricycles         ...         ...         ...  ) 

Sociables         ...         ...         ...  \ 

Tandem  bicycles        ...         ...    > 

Tandem  tricycles       ...         ...  J 


If  removed  on  day 

of  deposit  or  next 

day. 


For  each  other  day 
than  the  days  of  de- 
posit and  removal. 


4d. 


2d. 


Qd. 


Sd. 


4d. 
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SEASON  TICKETS. 

ORDINARY  FORM  OF  CONDITIONS  RELATING  TO  THE  ISSUE  OF 
SEASON  TICKETS. 

Season  tickets  will  be  issued  subject  to  the  following  con-  season 
dit  ions,  but  the  company  reserve  the  right  to  refuse  to  issue  season 
tickets  to  persons  declining  to  conform  to  such  conditions. 

Quarterly  tickets  may  be  extended  to  six  or  twelve  months 
(and,  in  cases  where  the  total  yearly  payment  exceeds  £25,  to 
nine  months),  on  payment,  within  seven  days,  of  the  difference 
between  the  periodical  rates,  from  the  dates  of  the  expiration  of 
such  quarterly  tickets. 

When  two  or  more  members  of  the  same  family,  viz.  father, 
mother,  sons,  or  daughters,  residing  in  the  same  house  (but  not 
lodgers),  take  full-price  season  tickets  at  the  same  time,  for  the 
same  period  (not  being  less  than  three  months),  and  to  the  same 
stations,  a  reduction  will  be  made,  on  the  following  scale :  For 
10  per  cent. ;  for  three  or  more,  15  per  cent. 

Season  tickets  are  issued  at  half-price  to  children  under  15 
years  of  age,  upon  a  certificate  from  their  parents,  and 
scholars,  students,  apprentices  and  clerks  learning  a  trade  or  pro- 
fession, up  to  18  years  of  age,  upon  a  certificate  from  the  master, 
principal,  or  employer.  Tickets  issued  at  less  than  tin-  lull  rate 
will  not  be  subject  to  any  further  reduction. 

holars  "  season  tickets  are  also  issued  for  each  school  term 
ired,  but  not  for  a  less  period  than  three  month-. 

I    I  ticket  is  surrendered  on  or  before  the  date  oi  8X] 

<>ii  masters  and  ticket  collectors  have  orders  to  return  the 

deposit  of  5«.  paid  thereon,  or  the  ticket  can  be  sent  to  the  season 

t  office,  station,  and  the  deposit  will  l>e  returned 

>3t. 

v  do  not  undertake  to  refund  any  fare  paid  by  a 
season  ticket  holder  trnv<  .ml  o 
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Season  for  return  of  a  fare  so  paid  will  be  entertained  unless  the  ticket 

collector's  receipt  is  produced,  or  the  number  and  date  of  the 
ordinary  ticket  used  are  given,  and  then  only  for  a  period  not 
exceeding  seven  days  from  the  expiration  of  the  old  season  ticket. 
On  an  application  form  (which  can  be  obtained  at  the  season 
ticket  office,  station,  or  which  will  be  sent  by  post  if  so 

desired)  being  signed  and  forwarded  to  the  treasurer,  accompanied 
by  a  remittance  for  the  amount  payable,  a  ticket  will  be  issued 
and  delivered  to  a  messenger,  or  sent  to  any  station  on  the  line 
as  may  be  directed. 

Conditions. 

1.  That  they  are  to  be  used  subject  to,  and  in  conformity  with, 
the  company's  bye-laws,  rules,  regulations,  and  time-tables. 

2.  That  they   are  available   by  ordinary  trains  only  at  and 
between  the  stations  named  thereon,  by  the  proper  route,  includ- 
ing intermediate  stations,  but  no  other. 

3.  That  they  are  not  to  be  transferred  to,  or  used  by,  any 
person  other  than  the  person  named  thereon. 

4.  That,  on  every  demand,  they  are  to  be  shown  to  any  officer 
or  servant  of  the  company,  and  that  they  are  to  be  considered  as 
the  property  of  the  company. 

5.  A  deposit  of  5s.  in  addition  to  the  season  ticket  rate  must 
be  paid  on  each  ticket,  which  will  be  returned  to  the  holder,  pro- 
vided the  ticket  is  surrendered  on  or  before  the  date  of  expiry,  but 
not  otherwise. 

6.  If  the  holder  wishes  to  travel  in  a  superior  class  of  carriage, 
or  beyond  the  distance  for  which  his  ticket  is  available,  he  must, 
before  starting,  pay  the  excess  fare. 

7.  The  company  shall  be  at  liberty  to  suspend,  alter,  or  reduce 
the  trains,  and  they  shall  not  be  held  liable  for  any  stoppage, 
hindrance,  or  delay  in  respect  to  the  starting,  speed,  or  arrival  ot 
any  train,  however  caused. 

8.  The  company  reserve  the  right  to  cancel  tickets  in  case  of 
breach  of  any  of  the  above  conditions  and  to  forfeit  the  deposit. 

Except  between  a  few  stations,  special  season  tickets  (first  and 
second  class)  at  half  the  ordinary  rate  are  issued  to  the  wives  of 
season  ticket  holders  if  taken  for  the  same  class,  between  the  same 
stations,  from  the  same  date,  and  for  the  same  period  as  the 
husband's  ticket. 
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PAKCELS  TEAFFIC. 

RATES  AND  CONDITIONS  FOR  CONVEYANCE  OF  PARCELS  BY 
PASSENGER  TRAIN. 

Light,  frail,  and  bulky  packages. — Packages  of  a  light,  frail  Parcels 
nature,  or  such  as  are  bulky  in  proportion  to  their  weight,  such  as 
board  boxes  of  light  millinery  or  feathers,  cases  of  stuffed 
birds  or  animals,  picture  frames,  marble  clocks  packed  in  cases, 
light  furniture  packed,  violins,  banjos,  guitars,  mandolines,  and 
r  similar  musical  instruments  packed,  photographic  cameras, 
small  birds  alive  (except  pigeons)  in  cases  or  cages,  bottles  of 
medicine  in  packages,  and  parcels  containing  brittle  articles,  sucli 
as  glass,  china,  or  porcelain,  are  charged  50  per  cent,  increase 
ii]  KIII  the  ordinary  parcels  rate  at  company's  risk,  and  25  per  cent, 
more  than  the  ordinary  parcels  rate  at  owner's  risk. 

Magic  lantern  slides  and  photograph  plates,  in  a  finished  or 

un finished  state,  packed  in  boxes,  and  common  clay   pipes   are 

charged  the  ordinary  parcels  rates  where  sent  at  owner's  risk,  and 

>er  cent,  more  than  the  ordinary  parcels  rate  when  sent  at 

l»any's  risk. 

nary,  including  bronze  figures,  wax  figures,  musical  instru- 
i-liach  lamps,  incandescent  lamps,  mantles  for 
M  descent  gas  lights,  saccharometers,  lactometers,  barometers, 
thermometers,  phonographs  not  on  wheels,  phonograph  cylinders, 
s'  compasses,  chronometers,  and  other  delicate  scientific  instru- 
:ts,  are  only  conveyed  at  owner's  risk,  and  the  rate  will  be 
ent  more  than  the  ordinary  parcels  rates. 

.    of  parcels. —  Tl.  >•!  rates  include  delivery    in 

ion  within  the  ordinary  delivery  limits,  and  collection   from 

•  'Uthorized  receiving  offices,  and  delivery  at  the  country  stati«'ii 

•ions)  within  one  mile  of  the  station  as  a 

general  rule. 

When  the  consignee  resides  more  than  one  mile  from  a  com 

he  following  extra  charges  are  made  for  delivery  of  parcels 
t"  places  where  it  is  usual  to  perform  such  service,  in  i  to 

necessary  sums  disbursed  for  tolls,  gates,  bridges,  etc, : — 
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Parcels                                       Weight  of  parcel  not  exceeding  56  Ibs.     112  Ibs.. 
delivery.         -^  excee(jing  i j  miies  from  station         3d.          6d. 

Exceeding  1 J  and  not  exceeding  2  miles  from  station     4c£.          Sd. 

2  ,,3     „         „        „          Sd.         Is. 

And  for  every  additional  mile  over  3  miles          . . .     6d.         Sd. 

To  prevent  inconvenience,  residents  in  the  neighbourhood  who- 
reside  beyond  the  ordinary  delivery  limits  should  inform  the 
station-master,  in  writing,  how  they  wish  their  parcels  and  goods 
to  be  disposed  of. 

Warehousing  parcels. — For  such  parcels  an  extra  charge  of  2d. 
per  package  is  made  to  consignee  if  not  called  for  within  48  hours 
after  arrival;  and  in  case  the  parcel  is  not  called  for  within  a 
week,  a  charge  of  2d.  per  week  will  be  made,  fractions  of  a  week 
counting  as  a  whole  week. 

Special  items.  Household  linen  and  garden  produce  passing  between  family 
town  and  country  houses  may  be  charged  at  reduced  rates  upon 
application. 

Watches,  jewellery,  and  specie  will  be  charged  ordinary  parcel 
rates. 

When  such  parcels  are  declared  to  exceed  £10  in  value,  their 
total  value  must  be  stated,  and  insurance,  in  addition  to  the  ordinary 
parcel  rate,  will  then  be  charged  upon  the  amount  of  the  declared 
value.  If  the  payment  of  the  insurance  be  refused,  the  parcel  will 
not  be  received  unless  a  special  consignment  note,  relieving  the 
company  from  all  responsibility  for  loss,  damage,  or  delay,  be  signed. 

Money  parcels. — The  company  will  not,  under  any  circum- 
stances, hold  themselves  responsible  for  money  enclosed  in  parcels 
conveyed  upon  the  railway,  unless  the  fact  be  declared  at  the  time 
when  the  parcel  is  booked,  and  the  words  "  money  parcel "  written 
on  the  outside  thereof.  If  the  amount  enclosed  shall  exceed  £10, 
an  insurance  will  be  required  to  be  paid,  in  addition  to  the 
ordinary  charge. 

Special  rates  are  quoted  for  exceptional  articles. 

Hat  boxes  will  not  be  received  for  conveyance  unless  protected 
by  a  frame. 

Jars  or  bottles  not  protected  by  wickerwork  will  not  be 
received  for  conveyance. 

Combustible  goods,  such  as  paraffin,  petroleum,  nitre-glycerine, 
gunpowder,  guncotton,  fireworks,  lucifer  matches,  are  not  conveyed 
by  passenger  train. 
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Xu   additional   charge   is   made   for  booking  in    London    or  Specmi  items. 

where. 

The  public  are  strongly  recommended  to  avail  themselves  of 
the  company's  offices,  as  the  Railway  Company 

have  no  control  over  the  charges  made  upon,  nor  can  they  be 
responsible  for  the  punctual  and  correct  delivery  of  the  goods  or 
parcels  booked  at  any  other  places. 

Receiving  houses. — Residents  in  the   country,  on  purchasing 

goods,  etc.,  in  London,  should  be  particular  in  ordering  them  to  be 

addressed  "per  Railway  Company,"  and  forwarded  through 

of  the  company's  offices.     The  parcel  rates  include  collection 

from  these  offices. 

Parcels  must  be  delivered  at  the  forwarding  station  fifteen  minutes 
before  the  departure  of  the  trains,  but  the  company  do  not  under- 
take  either  to  forward  or  deliver  at  or  by  any  particular  time  or  train. 

All  parcels  up  to  112  Ibs.  will  be  sent  by  passenger  train 
unless  "  per  goods  train  "  be  distinctly  marked  upon  them.  Parcels 
under  14  Ibs.  will  not  be  forwarded  by  goods  trains,  but  by 
passenger  train. 

urned  empties. — The  following  are  the  charges  for  returned 
empties,  which,  unless  otherwise  provided,  include  collection  and 
•delivery : — 


DISTA9CB. 

t 

A*9 

ill 

Is 

1 

1  1*5 

IW 

fj 

& 

if  ft* 

HH 

i2 

i 

ISli 

m 

9  ?  1.x 

Bate  for  a  tingle  ] 
ceeding  28  Ibe. 

Bate  for  a  single  ] 
ceeding  &  6  Ibs.,  < 
of  two  or  more 
together  do  not  e 

Bate  for  a  ningle  i 
ceeding  84  Ibs.,  < 
of  two  or  more 
together  do  not  e 

BiO          4, 

1*3 

..      d. 

C.       '/. 

1.      d. 

•.   a. 

Not  exceeding  25  miles 

0     3 

0      4 

0       5 

0     6 

Above  -                    •  -eeding  50  miles 

0    4 

0     5 

0    6 

0    7 

' 

100     „ 

0     6 

0    6 

0    8 

0  10 

100,        „ 

1  „ 

0     6 

0    7 

0  10 

1     1 

150,       „ 

200     „ 

0     9 

0    9 

1        M 

1     2 

1, 

250     „ 

0     9 

0    9 

1       1 

1     3 

0 

1     0 

1     0 

1     2 

i     5 

„ 

350 

1     0 

1     0 

1     3 

1    6 

350  miles 

1     0 

1     0 

1    4 

1     7 
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Empties.  This  scale  of  charges  only  to  apply  to  empties  which  on  the 

outward  journey  were   carried  full  between  the  same   points  by 
passenger  train. 

Maximum  weight,  112  Ibs.     Charges  to  be  prepaid  in  all  cases. 

In  no  case  will  the  charge  for  a  returned  empty  be  more  than 
for  an  ordinary  parcel  of  the  same  weight. 

Horse  clothing,  carriage  covers,  new  milk  churns. — The  charges, 
as  per  scale  above,  will  also  apply  to  returned  horse  clothing  and 
covers  for  private  carriages,  which  have  in  first  instance  been  sent 
by  passenger  train  (otherwise  they  are  chargeable  at  ordinary 
parcels  rates) ;  they  will  also  apply  to  new  milk  churns  when 
forwarded  for  the  first  time  direct  from  the  manufacturers. 

Pigeon  empties. — Empty  packages  which  on  the  outward 
journey  have  conveyed  homing  pigeons  for  liberation,  when  re- 
turned by  railway  are  charged  2d.  each,  irrespective  of  distance, 
S.  to  S.  One  penny  per  package  (additional)  will  be  charged  for 
delivery. 

Newspapers.  Newspaper  parcels  must  only  contain  newspapers,  published  at 
intervals  not  exceeding  7  days,  and  periodicals  published  at  in- 
tervals not  exceeding  one  month,  and  must  be  open  at  the  ends  to 
enable  the  company  to  examine  the  contents  if  necessary ;  such 
parcels  will  be  conveyed  (at  the  undermentioned  rates)  at  the 
entire  risk  of  the  owners,  the  railway  company  not  being  liable 
for  damage,  detention,  loss  or  otherwise,  and  the  parcels  must  be 
brought  to  and  taken  from  the  stations  by  the  owners.  If  the 
owners  desire  the  company  to  convey  such  parcels  on  other  con- 
ditions, the  usual  parcel  rates  will  be  charged. 

1.  Parcels  open  at  both  ends,  containing  periodicals  published 
at  intervals  not   exceeding   one   month,  are  charged  at  half  the 
ordinary  parcels  rates,  exclusive  of  collection  and  delivery,  with  a 
minimum  charge  of  4d. 

2.  Parcels  containing  newspapers   not   prepaid   by   label   are 
charged  at  half  the  ordinary  parcels  rates,  exclusive  of  collection 
and  delivery,  with  a  minimum  charge  of  4:d.  for  distances  exceed- 
ing 20  miles  from  London,  and  3d.  under  20  miles. 

3.  A  single  newspaper  between  country  stations  \cl.  each  (or 
20s.  per  annum  for  one  paper  daily,  if  paid  in  advance). 

4.  The  following  rates    are   charged  for    the  conveyance   of 
London   or   Provincial   newspaper  parcels,  except   as    mentioned 
below,  'No.  5,  when  prepaid  by  label. 
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•ip.-rs. 

DISTANCE. 

Not 
exceeding 
lib. 

Above  1, 
and  not 
exceeding 
31bs. 

Above  8, 
and  not 
exceeding 
Gibs. 

s.      d. 
0      3 

Above  6, 
and  not 
'•ding 
\-l  Ibs. 

Under  50  miles 

f.     d. 

0     1 

x.      d. 

0     2 

s.     d. 
0     4 

50 
101 

to  100   „             ...        0     2 

..  L'OO   „             ...        o     3 

0     3 

(>     5 

0      4 
0     6 

0     4 
0     6 

201 

„  30(»    ..              ...        0     4 

0     6 

0     8 

0  10 

These  rates  must  be  prepaid  by  stamps. 

Notice  as  to  live  poultry. — The  company  ore  not,  and  will  not  Poultry, 
be,  common  carriers  of  live  poultry,  and  will  not  be  responsible  for 
the  loss  of,  or  injury  to,  such  poultry  in  the  receiving,  forwarding, 
<>r  delivery  thereof,  arising  from  any  cause  whatever,  except  tin- 
neglect  or  default  of  the  company  or  its  servants. 

Neither  will  they  in  any  case  be  responsible  to  any  greater 

amount  for  the  loss  of,  delay,  or  injury  to,  such  poultry  than  5*. 

unless  a  higher  value  be  declared  at  the  time  of  delivery  t«> 

the  company,  and  a  percentage  of  1{  per   cent,  paid  upon  the 

<s  «if  value  so  declared. 

The  company  do  not  undertake  to  collect  or  deliver  parcels  at 
any  station  in  England  or  Wales  upon  the  holidays  provided  by 
"  Hunk  IMMay  "  Acts,  1871  and  187 \ 
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VALUABLES. 

ORDINARY  FORM  OF  NOTICE  AS  TO  THE  CONVEYANCE  OF 
VALUABLE  ARTICLES. 

Valuable  ^n  Pursuance  °f  an  Act  of  Parliament  passed  in  the  eleventh 

year  of  the  reign  of  His  Majesty  King  George  IV.,  and  first  year 
of  the  reign  of  His  Majesty  King  William  IV,  c.  68,  entitled  "  An 
Act  for  the  more  effectual  protection  of  contractors,  stage  coach 
proprietors,  and  other  common  carriers  for  hire  against  the  loss  of 
or  injury  to  parcels  or  packages  delivered  to  them  for  conveyance 
or  custody,  the  value  and  contents  of  which  shall  not  be  declared 
to  them  by  owners  thereof." 

Notice  is  hereby  given  that  for  any  parcel  or  package,  or  for 
any  passenger's  luggage,  containing  "  gold  or  silver  coin  of  this 
realm,  or  of  any  foreign  State,  or  any  gold  or  silver  in  a  manu- 
factured or  unmanufactured  state,  or  any  precious  stones,  jewellery, 
watches,  clocks,  or  timepieces  of  any  description,  trinkets,  bills, 
notes  of  the  Governor  and  Company  of  the  Banks  of  England, 
Scotland,  and  Ireland  respectively,  or  of  any  other  Bank  in  Great 
Britain  or  Ireland,  orders,  notes,  or  securities  for  payment  of 
money,  English  or  foreign ;  stamps,  maps,  writings,  title  deeds, 
paintings,  engravings,  pictures,  gold  or  silver  plate,  or  plated 
articles,  glass,  china,  silks  in  a  manufactured  or  unmanufactured 
state,  and  whether  wrought  up  or  not  wrought  up  with  other 
materials,  furs  or  lace,  or  any  of  them,"  of  a  greater  amount  in 
value  than  £10,  the  insurance  rates  of  charge  over  and 
above  the  common  and  ordinary  rate  of  charge  for  carriage  arc 
as  follows : — 


VALUAB1  KS. 


I'll 


Conditions  and  Scales  of  Cliargcs  for  the  Insurance  of  Parcels,  Valuable* 
Packages,  and  Passengers'  Luggage  containing  any  of  the  Classifies 
undermentioned  Articles. 


Class  1. 


ips. 

';>3. 

Silks,  or  goods  mixed  with  silk 
where  silk  is  more  than  30 
r  cent,  of  the  value. 

Furs. 

Cloe 

Timepieces. 

Plated  articles. 

Coins,  gold  and  silver. 

Gold  and  silver,  manufactured 
and  unmanufactured, 

Jewellery,  from  or  to  manu- 
facturers or  factors. 


Watches  (see  note). 

Gold  and  silver  plate. 

Hand-made  lace. 

Engravings. 

Trinkets. 

Bank  notes. 

Title  deeds. 

Writings. 

Bills  of  exchange. 

Orders,  notes,  or  securities  for 

payment  of  money,   English 

or  foreign. 


Class  2. 


of  all   kinds   (except  as 
named  in  Class  4). 
China,    from    i Manufacturers   or 
factors. 


Precious  stones,  set  or  unset. 
Jewellery,  not  from  or  to  manu 
facturers  or  factors. 


Class  3. 

Pictures  and  painting. 


Plate  glass  in  plates  exct 
38    feet   superficial    in    size, 

Glass,  stained. 


Glass,  silvered. 
Glass,  bent. 

China,  oth.-r  tli.m  from  manu- 
facturers or  factors. 
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Valuables 

Scale  of 
charges. 


SCALE   OF   CHARGES. 


Conditions. 


i 

Between    stations     in  Between  stations  in  Great 

Great    I 

ritain     (in- 

Britain  (including  the 

eluding 

the  Isle   of 

Isle  of  Wight)  and  (a) 

Between  all  stations 

Wight)  and  (a)  ports 

ports  in  Ireland,  when 

MAXIMUM  CHARGE. 

in    Great    Britain 
(including  the  Isle 

in  Ireland,  when  the 
carriage  between  the 

the    carriage    between 
the  British  and  Irish 

of  Wight). 

British 

and      Irish 

ports  is  partly  by  sea 

Ports   is 

wholly  bv 

and    partly    by  land  ; 

sea;    (6) 

the  British 

(6)  interior  stations  in 

Isles.     ' 

Ireland. 

CL 

Cl. 

Cl. 

Cl. 

Cl. 

.CL 

Cl. 

Cl. 

Cl. 

Cl. 

Cl. 

Cl. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

1. 

2. 

3. 

4. 

«  (i 

s  d 

s  rf 

8  d 

a  d 

g  d 

s  d 

t  d 

s  ,1 

s  d 

.-•  d 

s   d 

For  £25  or  less  in  value 

03 

06 

1  3 

26 

09 

1  6 

39 

76 

1  0 

20 

50 

100 

26  to  £50 

06|  1  0 

26 

50 

16 

30 

76 

150 

20 

40 

100 

200 

„       51  to   75 

0916 

39 

76 

23 

4  0  11  3 

226 

30 

60    15  0 

300 

„       76  to  100 

1020 

50 

10  d 

30 

60 

150 

300 

40 

80 

200 

400 

„     101  to  125 

1  3;  26 

63126 

39 

76 

189 

376 

50100 

250 

500 

„     126  to  150 

1630 

76 

150 

46 

9  0  22  0 

45  0 

6012  0 

300 

600 

„     151  to  175 

1936 

8917  6 

5  3  10  0  20  3 

526 

70 

140 

350 

700 

„     176  to  200 

20   40 

10  0  20  0 

60 

12  0  30  0 

60  0 

80 

160 

400 

800 

„     201  to  225 

23  46 

11  3226 

69 

13  6  33  9 

676 

90 

180 

450 

900 

„     226  to  250 

20 

5  0  12  6  25  0 

76 

15  0  37  6 

75  0  10  0 

200 

50  0  100  0 

„     251  to  275 

29 

56139276 

83 

16  6  41  3 

826 

11  0 

220 

5501100 

„     276  to  300 

80 

6  0  15  0  30  0 

90 

180450   900120240 

6001200 

„     301  to  325 

33 

66163326 

99 

19  6  48  9   97  6  13  0 

260 

65  0  130  0 

„     326  to  350 

86 

70176350 

10621  OJ5261050 

140 

280 

70  0  140  0 

„     351  to  375 

89 

7  6  18  9  37  6 

11  322  656  3112  015  0 

300 

75  0  150  0 

„     376  to  400 

40 

80200400 

12  0  24  0  60  0  120  0  16  0 

32  0 

8001600 

„     401  to  425 

43 

8621  3426 

129 

2566391276170 

340 

85  0  170  0 

„     426  to  450 

40 

9  0  22  6*45  0 

13  6  27  0  67  6  135  0  18  0 

360 

90  0  180  0 

„     451  to  475 

49 

9  623947  6 

143286'71  81426190 

380 

95  0  190  0 

„     476  to  500 

50 

100 

25  0  50  0 

15  0  30  0 

750 

1500 

200 

400 

100  0  200  0 

1 

NOTES. — (a)  Jewellery  when  containing  precious  stones  from  or  to  manufacturers 
or  factors  is  charged  at  the  rates  for  articles  in  Class  2.  (b)  "  Books  "  are  charged 
at  the  same  rate  of  insurance  as  "  writings."  (c)  Platinum  is  charged  at  same  rate 
of  insurance  as  "silver,"  viz.  1st  Class,  (d)  Articles  not  enumerated  above,  or 
specially  provided  for  in  notes  a,  &,  and  c,  tendered  for  insurance,  are  charged  4th  Class. 

The  above  charges  apply  irrespective  of  distance. 

Parcels  and  goods  will  not  be  accepted  for  insurance  unless 
they  are  fully  addressed  with  the  names  and  residences  of  the 
consignees. 

The  company  reserves  the  right  to  inspect,  before  effecting  any 
insurance,  all  parcels  and  goods  tendered  to  them  for  insurance,  to 
ascertain  that  the  articles  are  in  accordance  with  the  declaration, 
that  they  are  in  good  condition  and  well  packed. 

The  insurance  will  only  cover  the  risk  between  the  places 
for  which  the  carriage  charges  are  made  for  conveyance  and 
delivery. 

Contracts  for  insurance  can  only  be  made  with  the  senders  of 
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he   parcels   or    goods,   and   the    charge   for    insurance    must  be  Valuables, 
prepaid. 

The  insurance  of  articles  exceeding  £500  in  value,  and  so 
declared,  will  be  subject  to  special  arrangements. 

The  above  classification,  scales  of  charges,  and  conditions  apply 
whether  the  articles  be  conveyed  by  goods  or  passenger  trains ; 
but  parcels  and  packages  up  to  and  including  28  Ibs.  in  weight 
will  be  insured  only  when  sent  by  passenger  trains. 
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Consignment 
note. 

Ordinary 
form. 


c 
a- 

r- 

*d 
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es 

E 
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4 
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09* 

C    ^3 
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<D      0 
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Cs      O 

II 
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d 
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3 

I 
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General  Conditions. 

Gonsigniif  ut 

1.  The  company  will  not  be  liable  for  loss  of  or  injury  done  to  note* 
any  goods,  matters,  or  things  described  in  the  Carriers  Act,  1830,  1  ° 
unless  the  particular  articles  and  the  value  thereof  be  declared, 

ami  an  increased  charge  over  and  above  the  charge  for  carriage  be 
paid  as  compensation  for  the  risk  incurred. 

2.  In  respect  of  any  animals,  luggage,  or  goods  booked  through 
by  them  or  their  agents  for  conveyance,  partly  by  railway  and 
partly  by  sea,  or  partly  by  canal  and  partly  by  sea,  the  company 
shall  be  exempted  from  liability  for  any  loss,  damage,  or  delay 
which  may  arise  during  the  carriage  of  any  such  animals,  luggage, 
or  goods  by  sea,  from  the  act  of  God,  the  King's  enemies,  fire, 
accidents  from  machinery,  boilers  and  steam,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of 
whatever  nature  and  kind  soever,  in  the  same  manner  as  if  the 
company  had  signed   and   delivered  to  the   consignor  a  bill  of 
lading  containing  such  condition. 

3.  No  claim  in  respect  of  goods,  for  loss  or  damage  during  the 
transit,  for  which  the  company  may  be  liable,  will  be  allowed 
unless  the  same  be  made  in  writing  within  three  days  after 
delivery  of  the  goods  in  respect  of  which  the  claim  is  made,  such 
delivery  to  be  considered  complete  at  the  termination   of  the 
tiansit  as  specified  in  the  next  condition. 

4.  The  transit  shall  in  no  case  extend  beyond  (a)  the  time 
when  goods  carted  by  the  company  are  unloaded  or  tendered  at 
UK  address  to  which  they  are  consigned  ;  or  (6)  the  expiration  of 
24  hours  after  notice  of  arrival  of  the  goods,  posted  by  the  com- 
pany, is  due  for  delivery  to  the  consignee  in  the  ordinary  course 
of  post,  or  notice  of  arrival  is  given  to  him  personally  or  delivered 
at  his  address. 

\n«  r  the  termination  of  the  transit,  as  defined  in  condition 
ie  company  will  thenceforth  and  subject  to  these  conditions 
i IK-  goods  as  warehousemen,  subject  to  the  usual  charges. 
6.  After  the  termination  <.f  tin:  transit,  goods  carried  or  con- 
veyed by  the  company  will  be  subject,  in  addition  to  the  charge 
for  carriage,  to  further  charges  for  demurrage  of  3*.  per  truck  per 
day,  and  Is.  per  sheet  per  day  in  the  case  of  traffic  conveyed  in 
railway  companies'  trucks,  and  of  6rf.  per  truck  per  day  for  siding 
rent  in  the  case  of  traffic  conveyed  in  traders'  trucks,  or  in  the 
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Consignment  case  of  such  goods  as  are  unloaded  from  the  truck,  to  reasonable 
note<  charges  for  rent  or  services  performed,  until  they  are  removed 

(  from  t^ie  company's  premises  ;  and  similar  charges  will  be  made 
with  respect  to  goods  the  delivery  of  which  cannot  be  effected  by 
the  company,  in  consequence  of  incorrect  or  insufficient  address. 
Provided  that  no  such  charges  shall  be  made  if  the  company  have 
not  given  proper  opportunity  for  the  removal  of  the  goods  or  the 
discharge  of  the  truck. 

When  specially  constructed  trucks  are  used,  6s.  per  truck  per 
day  demurrage  will  be  charged  on  trucks  constructed  to  carry 
15  tons  and  under  20  tons,  12s.  per  truck  per  day  on  trucks 
capable  of  carrying  20  tons  and  under  30  tons,  and  20s.  per  truck 
per  day  on  trucks  capable  of  carrying  30  tons  and  above. 

7.  Consignors  ordering  trucks  and  failing  to  load  and  order 
them  away  within  24  hours  after  such  trucks  shall  be  ready  for 
loading  at  the  station  or  siding  to  which  they  were  ordered,  will  be 
subject  to  charges  of  3s.  per  truck  per  day  and  Is.  per  sheet  per 
day  for  demurrage,  for  every  day  or  fraction  of  a  day,  they  shall  be 
detained  after  the  expiration  of  such  24  hours. 

When  specially  constructed  trucks  are  ordered,  6s.  per  truck 
per  day  demurrage  will  be  charged  on  trucks  constructed  to  carry 
15  tons  and  under  20  tons,  12s.  per  truck  per  day  on  trucks 
capable  of  carrying  20  tons  and  under  30  tons,  and  20s.  per  truck 
per  day  on  trucks  capable  of  carrying  30  tons  and  above. 

8.  All  goods  delivered  to  the  company  will  be  received  and 
held  by  them  subject  to  a  lien  for  money  due  to  them  for  the 
carriage  of  and   other  charges  upon  such  goods,  and  also  to  a 
general  lien  for  any  other  moneys  due  to  them  from  the  owners 
of  such  goods,  upon  any  account,  and  in  case  any  such  lien  is  not 
satisfied  within  a  reasonable  time  from  the  date  upon  which  the 
company  first  gave  notice  to   the  owners  of  the  goods  of  the 
exercise  of  the  same,  the  goods  may  be  sold  by  the  Company  by 
auction  or  otherwise,  and  the  proceeds  of  sale  applied  to  the  satis- 
faction of  every  such  lien  and  expenses. 

9.  All  perishable  articles  refused  by  the  consignee,  or  at  the 
place  to  which  they  are  consigned,  or  consigned  to  a  place  not 
known   by  the   company's   agents   or  servants,  or  insufficiently 
addressed,  or  not  paid  for  and  taken  away  within  a  reasonable 
time  after  their  arrival,  if  addressed  to  be  kept  till  called  for,  may 
be  forthwith  sold  by  auction  or  otherwise,  without  any  notice  to 
sender  or  consignee,  and  payment  or  tender  of  the  net  proceeds  of 
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any  such  sale,  after  deduction  of  freight  charges  and  expenses,  Consiguuient 
shall  be  accepted  as  equivalent  to  delivery.  note- 

10.  The  company  will  not  be  liable  for  any  loss  of  market.  ' 

11.  The  company  will  not  be  liable  for  any  indirect  or  con- 
sequential damages  in  respect  of  goods  lost,  injured,  or  delayed. 

I:.'.  The  company  will  not  be  liable  for  any  loss  of  or  damage 
to,  or  delay  of  goods  resulting  from  their  being  not  properly  pro- 
tected by  packing. 

13.  The  company  will  not  be  liable  for  any  loss  of  or  damage 
to,  or  delay  of  goods  resulting  from  their  being  not  properly  or 
not  sufficiently  addressed. 

14.  The  company  will  not  be  liable  if  goods  are  lost,  injured, 
or  delayed  owing  to  a  defect  in  a  waggon  not  belonging  to  or  pro- 
vided by  the  company,  unless  such  defect  arose  from  the  neglect 
or  default  of  the  company  or  their  servants,  or  unless  the  company 
or  their  servants  were  guilty  of  negligence  in  not  discovering  such 
defect. 

1".  In  respect  of  goods  consigned  to  places  beyond  the  limits 
of  the  company's  free  delivery,  the  responsibility  of  the  company 
will  cease  when  such  goods  have  been  delivered  over  to  another 
•  •Mirier  in  the  usual  course  for  deliver}'. 

16.  In  all  cases  where  the  company's  charges  are  not  prepaid. 
_,roods  are  accepted  for  carriage  only  upon  the  condition  that 

the  sender  remains  liable  for  the  payment  of  the  amount  due 
t«>  tin-  company,  for  the  carriage  of  such  goods,  without  prejudice 
to  the  company's  rights,  if  any,  against  the  consignee  or  any  other 
person. 

17.  In  respect  of  traffic  of  every  description  which  loses  weijjr. 
in  transit  through  drainage,  evaporation,  or  any  cause  beyond  the 
company's  control,  carriage  shall  be  paid  upon  the  weight  ascer- 

^•inlinjj  station. 

The  company  give  notice  that  it  is  only  for  the  convenience  of 
•liat  they  accept  goods  consigned    direct  to  or  from 
in  countries;  and  that  in  a<«  j.ting  goods  so  consigned  and 
handing  them  to  or  in  receiving  them  from  other  companies 

do  so  only  as  agents  for  the  owner  of  the  goods,  and 
do  not  incur  any  risk  or  responsibility  of  any  kind  beyond  their 
own  system.      Traffic  consigned  to  foreign  countries  must  be 
accompanied    with    a  declaration    form  to   be  obtained  at  the 
•  >ns,  and  unless  such  form,  filled  up  and  signed  by  the  send 
mded  to  the  company  with  ih«-  goods,  the  company  decb 
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Consignment    all  responsibility  for  the  delay  and  other  consequences  that  may 
note'  arise  therefrom. 

General  con-  ml  . ,         . ,  ,  .  , 

ditions.  The  company  give  notice  that  they  do  not,  except  on  special 

conditions,  undertake  the  carriage  of  gunpowder,  lucifer  matches, 
aquafortis,  oil  of  vitriol,  or  other  dangerous  articles ;  neither  will 
they  under  any  circumstances  be  liable  for  the  loss  of  any  such 
article,  but  all  senders  thereof  will  be  held  accountable  for  any 
damage  arising  thereto  or  therefrom,  and  whether  to  other  goods 
or  property  of  the  company  or  of  any  other  person.  Senders  are 
subject  to  a  penalty  unless  the  nature  of  the  contents  be  declared 
and  distinctly  marked  on  the  outside  of  the  package  containing 
the  same. 


(     409     ) 


DAMAGEABLE   GOODS. 

ORDINARY  FORM  OF  CONDITIONS  PUBLISHED  ON  CONSIGNMENT 

NOTES. 

Railway. 

The  Hallway  Company  hereby  give  notice  that 

they  are  not  and  will  not  be  carriers  of  the  following  damageable  8  "' 
goods,  except  when  properly  protected  by  packing,  and  that  the 
quoted  by  the  company  for  the  carriage  of  such  goods, 
when  the  company  undertakes  the  ordinary  liability  of  a  railway 
company,  do  not  apply  to  the  said  goods,  except  when  so  protected ; 
I  »ut  the  sender  may  at  his  option  consign  the  said  goods,  not  so 
protected,  at  the  same  rate,  if  he  agrees  to  relieve  the  company 
and  all  other  companies  or  persons  over  whose  lines  the  same 
may  pass,  or  in  whose  possession  the  same  may  be  during  any 
portion  of  the  transit,  from  all  liability  for  loss  or  injury  to  the 
same,  except  upon  proof  that  such  loss  or  injury  arose  from  wilful 
>n<luct  on  the  part  of  the  company's  servants. 

List  of  Articles. 


>s  carboys. 
and  fishes,  stuffed. 
Balusters,  . 
Bpeketwoffc. 

Bath  chairs. 

Beds  and  ' 

Bedsteads,  iron  or  other  metallic,  in 


Hollers,  furnace  and  ran  or 

>»are  or  stoneware. 

Boxes  and  trunks,  tin.  or  sheet   iron, 
placed  inside  each  > 


Carboys,  glass. 

Carria-r  1" 

Casts  (see  Figures). 

and  casi 
pieces. 

pOtS. 

( 'liinincy  tops,  iron  or  zinc, 
China. 

MIH,  cast  tY 

( 'oliimns.  iritfx.itt  glass,  for  ditj 
tiers  of  bottles,  tins,  jar*, 

i  lime  mixed). 

i  Idea,  plumbago  or  d> 
Mc«,  e.o.  / 
I  Tying  closet  fittings,  iron  or  steel. 
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List  of  Articles — continued. 


Damageable 
goods. 

Consignment 
note. 


Earthenware. 

Fencing,  ornamental,  cast  iron. 

Fender  curbs,  iron,  polished  or  en- 
amelled. 

Figures,  casts,  or  ornaments,  alabaster, 
bronze,  gypsum,  terra-cotta,  plaster 
or  stucco. 

Filters,  earthenware. 

Fireclay  ware. 

Flower  pots. 

Frames,  window,  iron. 

Furniture,  including  skeleton  furniture. 

Gas  meters. 

Gig  bodies. 

Glass. 

Glycerine,  in  glass  carboys. 

Grates,  ranges,  or  stoves,  polished  or 
enamelled;  gas  and  oil  stoves  (ex- 
cept cooking  stoves). 

Grummet  sewing  machines. 

Harmoniums. 

Hat  and  umbrella  stands. 

Ivory. 

Jars,  earthenware  or  stoneware. 

Latrine  pans,  for  urinals. 

Lavatory  stands  and  basins,  earthen- 
ware, complete,  enamelled. 

Lead  Lights  (i.e.  windows  with  orna- 
mented pieces  of  glass  glazed  into 
lead  frames). 

Limestone  slabs. 

Lithographic  stones. 

Looking-glasses  and  mirrors,  (tlass. 

Machinery,  spinning,  weaving,  and 
carding. 

Machines,  automatic. 

Machines,  bronzing. 

Machines,  perforating  and  paper  cut- 
ting. 

Machines,  plaiting,  sewing,  frilling, 
embroidering,  kilting,  and  knitting, 
fitted  up. 

Machines,  washing  and  wringing. 

Mail  carts,  children's. 
Mangles  (all  kinds). 

Marble  slabs. 
Models,  clay. 

Motor    cycles,    uncharged    with    gas, 
oil,  or  other  inflammable  liquid  or 
vapour. 
Musical  instruments. 


Organs. 

Organ  work. 

Ornaments  (see  Figures). 

Palisades,  iron. 

Panoramas  and  theatrical  scenery. 

Pans,  earthenware,  closet ,  bath,  urinal r 
and  lavatory. 

Pans,  earthenware,  for  sanitary  pur- 
poses. 

Parian. 

Perambulators. 

Pianos. 

Pine  apples. 

Porcelain. 

Preserves,  in  jars. 

Retorts,  glass. 

Rollers,  brass  or  copper. 

Sanitary  tubes,  with  patent  composi- 
tion collars. 

Scythe  stones. 

Seats  and  chairs,  garden. 

Ships'  models. 

Show  cards,  e.  o.  h.  p. 

Show  cards  and  labels,  franm! 
or  unframed,  when  accompanying 
other  goods,  for  same  consignee, 
owner's  risk  to  be  charged  same  a& 
such  goods. 

Show  cases  for  shops,  glass  and  ivood- 
work. 

Sinks,  earthenware  or  fire-clay. 

Size,  in  jars. 

Skimmings,  flux,  lead,  tin,  or  zinc. 

Skylights,  iron. 

Slate  slabs,  polished  or  enamelled. 

Stands,  show  (dress). 

Stands,  show  (mantle). 

Statuary. 

Tanks,  wrought  iron,  enamelled. 

Tanks,  cast  iron. 

Tiles,  glazed  or  enamelled. 

Tiles,  art. 

Tricycles  and  velocipedes. 

Troughs,  earthenware  or  fire-clay. 

Umbrella  stands,  glazed  clay. 

Washstand  tops,  marble. 

Wickerwork. 

Window  sashes,  glazed. 

Zinc  ashes. 

Zinc  white,  or  oxide  of  zinc. 


NOTE.— As  to  explosives,  inflammable  liquids,  dangerous  or  corrosive 
chemicals,  and  other  dangerous  goods,  see  the  special  classification  of  such 
articles. 


DAMAGEABLE  GOODS.  I  1 1 

To  the  Railway  Company. 


.  Ordinary  form 

Station,          of  agreement. 

_190 


In  consideration  of  your  receiving  and  forwarding  the  under- 
mentioned goods,  not  properly  protected  by  packing,  and  of  tin- 
consequent  saving  to  me  of  the  cost  of  packing,  and  of  the  reduced 
weight  of  the  consignment,  and  of  any  other  advantage  which  1 
derive  therefrom,  I  agree  to  relieve  the  Eailway 

Company  and  all  other  companies  or  persons  over  whose  lines  the 
goods  may  pass,  or  in  whose  possession  the  same  may  be  during 
any  portion  of  the  transit,  from  all  liability  for  loss  or  injury  to 
the  same,  except  upon  proof  that  such  loss  or  injury  arose  from 
wilful  misconduct  on  the  part  of  the  company's  servants. 

I  also  agree  to  the  conditions  on  the  back  hereof. 

This  agreement  shall  be  deemed  to  be  separately  made  with  all 
companies  or  persons  parties  to  any  through  rate  under  which  tin- 
goods  are  carried. 

Signature  of  sender  or  "j 


his  representative 


Address- 
Witness 


The  remainder  of  the  fonn  and  the  conditions  on  the  back  niv 
those  of  the  ordinary  consignment  note. 
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rous  DANGEROUS  GOODS. 

.goods. 

-Conditions.  ORDINARY  FORM   OF   CONDITIONS  ON   CONSIGNMENT   NOTES. 

Railway. 

Consignment  Note  for  Dangerous  or  Corrosive  Chemicals,  Matches, 
and  similar  Dangerous  Goods.  Conveyance  of  Dangerous 
Goods  (other  than  Goods  subject  to  the  Explosive  Act,  1875). 


-Station, 
-190 


The  Railway  Company  are  requested  to  receive 

and  forward,  as  per  address  and  particulars   on  this   note,   the 
undermentioned  goods,  on  the  regulations  and  conditions  stated  on 

the  other  side,  to  all  of  which . 

hereby  agree. 

Signature  of  sender  or  ) 


his  representative 
Address 
Witness- 


In  order,  as  far  as  possible,  to  prevent  accidents  arising  from 
the  conveyance  of  corrosive  acids,  lucifer  matches,  fusees,  and 
similar  dangerous  goods,  on  the  railway,  the  company  decline  to 
receive  or  convey  any  such  goods  except  under  the  following 
regulations  and  conditions : — 

1.  Acids,  and  all  other  dangerous  goods  (except  explosives  as 
above  referred  to,  and  except  those  mentioned  below),  will  be 
received  at  the  railway  station  only  on  the  forenoons  of  days 
and            days. 

2.  Fusees,  gas-lighting  explosive,  and  lucifer,  and  other  matches, 
will  be  received  at  the  stations  on  the  forenoons  of  days. 
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3.  No  goods  of  the  class  above  mentioned  will  be  received  or  Daugorous 
conveyed  unless  plainly  and  fully  addressed  to  the  consignee,  and  ^ 

the  name  of  the  contents  of  each  package  and  the  description  of 
the  inner  package  be  written  or  printed  in  conspicuous  characters 
on  the  outside  of  the  outermost  package  containing  the  same ;  and 
unless  securely  packed  in  strong,  secure,  and  sufficient  packages, 
and  the  packages  be  in  good  condition.  The  company  will  not 
allow  any  such  goods  to  remain  on  their  premises  longer  than  is 
absolutely  necessary ;  and,  if  they  be  not  accepted  in  due  course 
by  the  consignee,  they  will,  in  the  option  of  the  company,  be  forth- 
with sold  by  the  company  or  returned  to  the  sender,  who  will,  if 
they  be  returned,  be  bound  to  receive  them  at  once  and  pay  all 
the  charges  incurred  for  carriage,  back  carriage,  and  redelivery. 

4.  The  company  do  not  undertake  or  incur  the  liability  or 
duties  of  common  carriers  in  respect  of  goods  received  or  conveyed 
under  this  agreement,  nor  are  the  company  to  incur  any  risk  or 
responsibility  in  respect  of  the  loading,  stowage,  or  unloading;  nor 
in  respect  of  any  loss  or  damage  arising  in  or  by  reason  of  the 
loading,  stowage,  or  unloading  thereof;  nor  are  they  to  be  ansv. 
able  for  any  loss   or  damage,   actual  or  consequential,  nor  for 

epancy  in  the  delivery   as   to  either  quantity,  number,  or 
weight,  nor  for  the  condition  of  any  such  goods,  nor  for  over- 
age of  the  goods,  nor  for  detention,  or  delay  in,  or  in  relation 
to,  the  conveying  or  delivery  thereof,  except  upon  proof  of  gross 
neglect  or  fraud  on  the  part  of  the  company's  servants. 

5.  Senders  of  dangerous  goods  omitting  to  give  notice  in  writing 
of  the  contents  of  packages  containing  such  goods  are  liable  to 
a  penalty  of  £20. 

6.  These  regulations  and  conditions  are  applicable  throughout 
the  •  istance  over  which  the  goods  are  to  be  carried,  nn«l 
none  of  them  can  be  altered  or  dispensed  with  by  any  person 

jver. 
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LIVE   STOCK. 

Live  stock. 

Form  of  con-  ORDINARY  FORM   OF   CONDITIONS   ON   CONSIGNMENT  NOTES, 

signment 

The  form  is  arranged  to  contain  particulars  of  the  number  of 
waggons  and  description  of  the  stock,  after  which  the  declarations, 
conditions,  etc.,  are  as  follows  : — 

To  the  Railway  Company. 

Station, 

190     . 

Eeceive     the    undermentioned     animals     and     forward     to 
-subject  to  the  conditions  on  the  back 


of  this  note.     To  be  charged  as small  waggons. 

medium  waggons.     large  waggons.  —part   load. 

head  of 

Signed : 

0  wner,. 

Witness 


or on  owner's  behalf. 

Witness 

Declaration  to  be  signed  when  stock  is  insured. 

I  hereby  declare  that  the  value  of  the  above 

is  £ per  head. 

Signed : 

Owner. 

or on  owner's  behalf. 

Witness 


LIVE  STOCK.  415 

Declaration  to  be  signed  when  horses,  ponies,  mules,  or  asses  are  Live  stock, 
conveyed  in  cattle  trucks  by  goods  train  at  a  reduced  rate.        Declaration. 

I  hereby  declare  that  the  value  of  the  above- 
does  not  exceed  £10  per  head,  and  in  consideration  of  the  reduced 
rate  charged  for  their  conveyance,  I  undertake  to  relieve  the 
company  and  all  other  companies,  or  persons  over  whose  lines 
they  may  pass,  or  in  whose  possession  they  may  be  during  any 
portion  of  the  transit,  from  all  liability  for  loss,  damage,  mis- 
delivery, delay,  or  detention,  except  upon  proof  that  such  loss, 
damage,  misdelivery,  delay,  or  detention  arose  from  wilful  mis- 
conduct on  the  part  of  the  company's  servants. 

(Signature). 


Witness- 


Certificate  to  be  signed  when  the  drover  or  person  accompanying  i.ive 
the  live  stock  travels  in  the  same  train  as  the  stock. 

to  <li 

To  the  Railway  Company.  ii:l-s 

-190     . 

I  hereby  certify  that.  is  bond  fide  in 

charge  of  a  consignment  of  belonging  to  me 

from to 

and  requires  to  make  the  journey  from_ 

to by  the  same  train  as  the  said 

live  stock. 

nature  of  owner,  or  \ 
of  his  representative  j  _ 

reby  declare  that  I  am  the  person  referred  to  in  the  above 
ficate,  and  am  bond  fide  in  charge  of  the  consignment  of  live 
stock  therein  referred  to ;   and  in  consideration  of  the  company 
permitting  me,  for  my  convenience,  upon  payment  of  the  pre- 
•ed  fare,  to  make  the  said  journey  by  the  same  train  u  lin- 
stock, such  train  not  being  one  of  the  passenger  trains  of 
company,  either  in  a  third-class  carriage,  in  the  guard's  van, 
i  the  same  vehicle  as  the  said  live  stock,  I  do  hereby  acknow- 
ledge and  declare  that  such  ]•» -n  Mission  is  given  upon  the  express 
itinn  th.it  the  company  arc  not  to  be  held  liable  either  to  me 
or  to  my  representatives  for  loss  of  life  or  personal  injury,  however 
-caused,  that  I  may  sustain  on  the  said  jour 
Signature  of  person  in  i 
charge  of  live  stock  j  
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Live  Stock. 

Conditions.  Conditions. 

1.  In  respect  of  any  animals  booked  through  by  them  or  their 
agents  for  conveyance,  partly  by  railway  and  partly  by  sea,  or 
partly  by  canal  and  partly  by  sea,  the  company  shall  be  exempted 
from  liability  for  any  loss,  damage,  or  delay  which  may  arise  during 
the  carriage  of  any  such  animals,  by  sea,  from  the  act  of  God,  the 
King's  enemies,  fire,  accidents  from  machinery,  boilers  and  steam, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  and  kind  soever,  in  the  same 
manner  as  if  the  company  had  signed  and  delivered  to  the  con- 
signor a  bill  of  lading  containing  such  condition. 

2.  No  claim  in  respect  of  live  stock  for  loss,  injury,  or  delay,, 
for  which  the  company  may  be  liable,  will  be  allowed  unless  the 
same  be  made  in  writing  in  the  case  of  injury  or  delay  within  three 
days  after  delivery  of  the  live  stock  in  respect  of  which  the  claim 
is  made,  such  delivery  to  be  considered  complete  at  the  termination 
of  the  transit,  or  in  the  case  of  loss  within  seven  days  after  the 
time  when  the  live  stock  should  in  the  ordinary  course  have  been 
delivered. 

3.  After  the  termination  of  the  transit  live  stock  will  be  sub- 
ject, in  addition  to  the  charge  for  carriage,  to  a  further  charge  for 
demurrage  of  3s.  per  truck  per  day  until  unloaded,  and  after  un- 
loading to  a  reasonable  charge  for  lairage  or  other  accommodation 
or  service.     Provided  that  no  such  charge  shall  be  made  if  the 
company  has  not  given  proper  opportunity  for  the  removal  of  the 
live  stock  or  the  discharge  of  the  truck. 

4.  Consignors  ordering  trucks,  and  failing  to  load  and  order 
them  away  within  twenty-four  hours  after  such  trucks  shall  be 
ready  for  loading   at   the  station  or  siding  to  which  they  were 
ordered,  will  be  subject  to  a  charge  of  3s.  per  truck  per  day  for 
demurrage,  for  every  day  or  fraction  of  a  day  they  shall  be  detained 
after  the  expiration  of  such  twenty-four  hours. 

5.  All  live  stock  delivered  to  the  company  will  be  received 
and  held  by  them  subject  to  a  lien  for  money  due  to  them  for  the 
carriage  of  and  other  charges  upon  such  live  stock,  and  also  to  a 
general  lien  for  any  other  moneys  due  to  them  from  the  owners 
of  such  live  stock  upon  any  account,  and  in  case  any  such  lien  is 
not  satisfied  within  a  reasonable  time  from  the  date  upon  which 
the  company  first  gave  notice  to  the  owners  of  the  live  stock  of  the 
exercise  of  the  same,  the  live  stock  may  be  sold  by  the  company 
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by  auction  or  otherwise,  and  the  proceeds  of  sale  applied  to  the  Live  stock. 
satisfaction  of  every  such  lien  and  expenses.  Conditions. 

6.  The  company  will  not  be  liable  for  the  loss  of  or  for  any 
injury  done  to  live  stock  in  the  receiving,  forwarding,  or  deliver- 
ing thereof,  except  upon  proof  that  such  loss  or  injury  was  caused 
by  neglect  or  default  on  the  part  of  the  company  or  their  servants. 

7.  The  company  will  not  be  liable  for  any  loss  of  market. 

8.  The  company  will  not  be  liable  for  any  indirect  or  conse- 
quential damages  in  respect  of  live  stock  lost,  injured,  or  delayed. 

9.  In  all  cases  where  the  company's  charges  are  not  prepaid, 
the  live  stock  is  accepted  for  carriage  only  upon  the  condition 
that  the  sender  remains  liable  for  the  payment  of  the  amount 
due  to  the  company,  for  the  carriage  of  such  live  stock,  without 
prejudice  to  the  company's  rights,  if  any,  against  the  consignee  or 
any  other  person. 

By  the  Railway  and  Canal  Traffic  Act,  1854,  it  is  provided  Notice  of 

t^f  limitation  of 

liab 

No  greater  damages  shall  be  recovered  for  the  loss  of  or  for 
any  injury  done  to  any  horse  beyond  £50,  any  neat  cattle,  per 
head,  £15,  or  any  sheep  or  pigs,  per  head,  £2,  unless  the  person 
sending  or  delivering  the  same  to  the  railway  company  shall  at 
time  of  such  delivery  have  declared  them  to  be  respectively  of 
higher  value;  in  which  case  it  shall  be  lawful  for  such  company 
to  demand  and  receive,  by  way  of  compensation  for  the  increased 
and  care  thereby  occasioned,  a  reasonable  percentage  upon  the 
excess  of  the  value  so  declared  above  the  respective  sums  so  limited 
as  aforesaid,  and  which  shall  be  paid  in  addition  to  the  ordinary 
rate  of  charge. 

And  notice  is  hereby  given,  that  a  charge  will  be  made 
according  to  the  following  scale,  in  addition  to  the  usual  charges 
for  the  conveyance  by  the  Railway  Company,  upon 

any  excess  on  the  declared  value  of  horses,  oxen,  or  other  animals 
over  and  above  the  amounts  fixed  by  the  aforesaid  Act,  viz. : — 

/ 1  to  50  miles,  40*.  for  every  £100  sterling  of  the  «!• « lared 

value  above  £50. 

51  to  100  miles,  60*.  for  every  £100  sterling  of  the  de- 
clared value  above  £50. 

101  to  i:.n  miles,  80*.  for  every  £100  sterling  of  the  de- 
clared value  above  .1 
11   and  upwards,  100*.  for  every  £100  sterling  of  the 

declared  value  above  £50. 
VOL.  i  -'  K 


Horses 
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Live  Stock.  Example :  For  a  horse  of  the  declared  value  of  £60  the  charge 

Limitation  of  would  be  calculated  on  £10,  which  for  40  miles,  or  any  mileage 
under  51  miles,  would  be,  according  to  the  above  scale,  4s. 

Cattle. — The  same  percentage  scale  as  above,  the  charge  to  be 
made  on  the  declared  value  above  £15. 

Pigs  and  Sheep. — The  same  percentage  scale  as  above,  the 
charge  to  be  made  on  the  declared  value  above  £2. 

And  notice  is  hereby  given,  that  all  declarations  of  the  value 
of  horses,  oxen,  sheep,  or  pigs,  when  such  value  exceeds  the  above 
sums  respectively,  must  be  signed  by  the  owner  thereof  or  by  his 
agent,  before  the  animals  aforesaid  can  be  received  by  the  company 
for  transmission  by  their  railway. 


(    419    ) 


OWNER'S    RISK.  Owner's  rUk 

Form  of  con- 

ORDINARY  FORM  OF  CONSIGNMENT  NOTE  FOR  GOODS  CARRIED 
AT  OWNER'S  RISK. 

Railway. 

The  Railway  Company  hereby  give  notice  that 

they  have  two  rates  for  the  carnage  of  the  undermentioned  goods, 
at  either  of  which  rates  the  said  goods  may  be  consigned,  at  the 
sender's  option;  one,  the  ordinary  rate,  when  the  company  take 
the  ordinary  liability  of  a  railway  company ;  the  other,  a  reduced 
rate,  adopted  when  the  sender  agrees  to  relieve  the  company  and 
all  other  companies  or  persons  over  whose  lines  the  goods  may 
pass,  or  in  whose  possession  the  same  may  be  during  any  portion 
of  the  transit,  from  all  liability  for  loss,  damage,  misdelivery,  delay, 
or  detention  (including  detention  of  trader's  trucks),  except  upon 
proof  that  such  loss,  damage,  misdelivery,  delay,  or  detention  arose 
from  wilful  misconduct  on  the  part  of  the  company's  servants. 

To  the  Railway  Company. 

-Station, 


L89 


Receive  and  forward  the  undermentioned  goods,  to  be  carried 
at  the  reduced  rate,  below  the  company's  ordinary  rate,  in  con- 
uioii  whereof  I  agree  to  i.-li.-vc  the  Railway 

Company  and  all  other  companies  or  persons  over  whose  lines 
goods  may  pass,  or  in  whose  possession  the  same  may  be  daring 
any  portion  of  the  transit,  from  all   liability  I 
misdelivery,  delay,  or  detention  (including  detention  of  trader's 
trucks),  except  upon  proof  that  such  loss,  damage,  misdelivery, 

iy,  or  detention  arose  from  wilful  misconduct  on  the  port  of  the 
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Owner's  risk,  company's  servants.     And  I  also  agree  to  the  conditions  on  the 


Consignment  back  of  this  note.  This  agreement  shall  be  deemed  to  be  separately 
made  with  all  companies  or  persons  parties  to  any  through  rate 
under  which  the  goods  are  carried. 

Signature  of  sender  or  \ 

his  representative  j  _ 


Address 

KB — The   conditions   referred  to  are  those  of  the  ordinary 
consignment  notes. 
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CANAL  BYE-LAWS.  Canal 

bye-laws. 

BYE-LAWS  AND  EEGULATIONS  OF  THE  ROCHDALE  CANAL.         Rochdale 
By  Authority  of  the  Acts  of  Parliament. 

1.  For  not  shutting  and  fastening  any  swivel-bridge  or  draw- 
bridge as  soon  as  any  vessel  shall  have  passed  the  same  (half  to 
the  informer),  not  exceeding  £5. 

2.  For    wilfully    opening    any    swivel-bridge    or   drawbridge 
when  no  vessel  is  to  pass  through  the  same,  so  as  to  interrupt  a 
free  passage  for  travellers,  cattle,  or  carriages  (half  to  the  informer) , 
not  exceeding  £5. 

3.  For  leaving,  through  negligence  or  carelessness,  any  swhvl- 
bridge  or  drawbridge  open  longer  than  necessary  for  the  passage 
of  any  vessel  (half  to  the  informer),  not  exceeding  £o. 

4.  For  the  master  of  any  vessel  not  giving  a  written  account, 
and  signed  by  him,  to  any  collector  of  rates  demanding  the  same, 
of  the  quantity  of  goods  which  shall  be  in  such  vessel,  per  ton 
(over  and  above  the  respective  rates  directed  to  be  paid),  £2. 

5.  For  not  stating  from  whence  the  goods  are  brought,  per  ton 
(over  and  above  the  respective  rates  directed  to  be  paid),  £2. 

6.  For  not  stating  where  the  goods  are  intended  to  be  landed, 
per  ton  (over  and  above  the  respective  rates  directed  to  be  paid),  £2. 

7.  For  not  stating  the  quantities,  qualities,  and  weight  of  tin- 
goods  or  other  things,  as  shall  have  been,  and  were  discharged  out 
of  any  vessel  before  it  shall  have  arrived  at  the  place  where  the 
account  is  to  be  given,  per  ton  (over  and  above  the  respective 
rates  directed  to  be  paid),  £2. 

8.  For  not  specifying  the  quantities  of  goods  liable  to  the 
payment  of  each  rate,  per  ton  (over  and  above  the  respective  rates 

ted  to  be  paid),  £2. 

9.  For    not    producing   th«   bill   of   lading  to  any  collector 
demanding  the  same,  per  ton  (over  and  above  the  respective  rates 
directed  to  be  pni 
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10.  For  wilfully  giving  a  false  account  of  the  lading  of  any 
vessel,  per  ton  (over  and  above  the  respective  rates  directed  to  be 
paid),  £2. 

11.  For  delivering  any  part  of  the  lading  of  any  vessel  at  any 
other  place  than  shall  be  mentioned  in  the  account  of  lading,  per 
ton  (over  and  above  the  respective  rates  directed  to  be  paid),  £2. 

12.  For  the  owner  or  master  of  any  vessel  (not  being  a  pleasure- 
boat)  not  causing  his  or  her  name  and  place  of  abode,  and  the 
number  of  such  vessel,  to  be  entered  with  the  clerk  to  the  company, 
not  exceeding  £2. 

13.  For  not  having   the  owner's  or  master's  name,  and  the 
number,  painted  in  large  white  capital  letters  and  figures  on  a 
black  ground,  six  inches  high,  and  of  a  proportional  breadth,  on 
the  outside  of  the  head  or  stern  of  any  vessel,  higher  than  the  place 
to  which  the  same  shall  sink  into  the  water  when  full  laden,  not 
exceeding  £2. 

14.  For  not  having  correct  indexes  on  each  side  of  any  vessel, 
not  exceeding  £2. 

15.  For  not  permitting  any  vessel  to  be  gauged  or  measured 
when  thereunto  required,  not  exceeding  £2. 

16.  For  altering,  erasing,  or  defacing  any  name,  or  any  part 
thereof,  on  any  vessel,  not  exceeding  £2. 

17.  For  altering,  erasing,  or  defacing  any  figure,  or  any  part 
thereof,  on  any  vessel,  not  exceeding  £2. 

18.  For  altering,  erasing,  or  defacing  any  index,  or  any  part 
thereof,  on  any  vessel,  not  exceeding  £2. 

19.  For  fixing  on  any  vessel  any  false  name,  not  exceeding  £2. 

20.  For  fixing  on  any  vessel  any  false  figure,  not  exceeding  £2. 

21.  For  suffering  any  vessel  to  be  loaded  or  unloaded  without 
a  stage  being  laid  from  the  side  of  such  vessel  to  the  banks  of  the 
canal,  not  exceeding  £2. 

22.  For  suffering  the  water  to  remain  in  any  lock  longer  than 
is  necessary  for  a  vessel  to  pass  the  same,  not  exceeding  £5. 

23.  For  not  shutting  the  lower  gates  of  any  lock  before  the 
upper  cloughs  are  drawn,  not  exceeding  £5. 

24.  For  not  shutting  the  lower  sluices  or  cloughs  before  the 
upper  cloughs  are  drawn,  not  exceeding  £5. 

25.  For  not  shutting  the  upper  gates  before  the  lower  sluices 
or  cloughs  are  drawn,  not  exceeding  £5. 

26.  For  not  shutting  the  upper  sluices  or  cloughs  before  the 
lower  cloughs  are  drawn,  not  exceeding  £5. 
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27.  For  opening  the  lower  cloughs  or  sluices  of  any  lock  when  Canal 
there  is  a  vessel  in  sight  coming  down,  not  exceeding  £5. 

28.  For  not  leaving  the  upper  gates  of  any  lock  open  when  ftmal. 
there  is  a  vessel  in  sight  coming  down,  not  exceeding  £5. 

For  passing  any  lock  downward  before  a  vessel  going 
upward,  such  vessel  being  in  sight,  and  not  above  three  hundred 
yards  below  such  lock,  not  exceeding  £5. 

30.  For  not  stopping  in  a  passing  place  when  meeting  another 
vessel,  not  exceeding  £5. 

31.  For  not  going  back  to  a  passing  place  when  meeting  another 
1,  not  exceeding  £5. 

For  suffering  any  vessel  to  remain  in  any  part,  so  as  to 
obstruct  the  navigation  of  the  canal,  after  request  made  to  remove 
the  same,  not  exceeding,  per  hour,  5s. 

33.  For  suffering  any  timber  to  lie  or  float  in  the  canal,  not 
•ling  £5. 

34.  For  suffering  the  loading  of  any  vessel  to  lie  over  the  sides 
•  •of,  so  as  to  obstruct  the  passage  of  any  other  vessel,  on  not 

••n  thereof,  not  exceeding  £.".. 

35.  For  throwing  any  ballast,  gravel,  stones,  or  rubbish  into  the 
canal,  cuts,  trenches,  or  watercourses,  not  exceeding  £5. 

36.  For  wantonly,  carelessly,  or  negligently  opening  any  lock 
gate,  not  exceeding  £ 

37.  For  wantonly,  carelessly,  or  negligently  opening  any  paddle 
valve  or  (lough  belonging  to  any  lock,  not  exceeding  £5. 

38.  For  suffering  any  vessel  to  strike  or  run  on  any  bridge, 
not  exceeding  £5. 

39.  For  sutlrriiiLT  any  vessel  to  strike  or  run  upon  any  lock, 
not  exceeding  £5. 

40.  For  wilfully  flushing  off  the  water  from  any  part  of  tin- 
canal,  not  exceed; 

41.  For  wilfully  drawing  off  the  water  from  any  part  of  tin- 
canal,  not  exceeding  £5. 

42.  For  leaving  any  valve  or  clough  of  any  lock  open  and 
running  aii*)  ,<  til  have  passed  the  same,  not  exceeding 

43.  F«T    wilfully   and   niali. -imisly  1 'reaking,  throwing  down, 
iging,  or  destroying  any  <•!  the  banks  or  works  of  the  canal, 

Felony. 

44  For  unnecessarily  opening    any  swi  •«•   «-r   draw- 

ee when  no  vessel  is  to  pass  same,  although 
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Canal  free  passage  of  travellers,  cattle,  or  carriages  shall  not  be  interrupted 

bye-laws.        thereby,  not  exceeding  £2. 

canal.  *  45.  For  discharging  any  part  of  the  cargo  of  any  vessel  before 

the  person  having  the  care  of  such  vessel  shall  have  given  an 
exact  and  true  account,  in  writing,  signed  by  him,  of  such  cargo  to 
the  wharfinger  nearest  the  place  of  discharge,  per  ton  (over  and 
above  the  respective  rates  directed  to  be  paid),  £2. 

46.  For  wilfully  hindering  the  passing  of  any  vessel  along  the 
canal,  not  exceeding  £5. 

47.  For  wilfully  doing  anything  for  the  purpose  of  hindering 
the  passing  of  vessels  along  the  canal,  not  exceeding  £5. 

48.  For  bathing  in  the  canal  within  a  mile  of  any  town  or 
village,  not  exceeding  £1. 

49.  For  drowning  any  dog  or  throwing  any  dead  dog  into  the 
canal,  not  exceeding  £1. 

50.  For  drowning  any  cat  or  throwing  any  dead  cat  into  the 
canal,  not  exceeding  £1. 

51.  For  throwing  any  filth,  dirt,  or  other  noisome  or  offensive 
thing  into  the  canal,  not  exceeding  £1. 

52.  For  causing  or  suffering  the  water  of  any  sink,  sewer,  or 
drain,  to  run  or  be  conveyed  into  the  canal,  not  exceeding  £1. 

53.  For  causing  any  annoyance  to  be  done  to  the  water  con- 
tained in  the  canal  whereby  such  water  shall  or  may  be  soiled, 
fouled,  or  corrupted,  not  exceeding  £1. 

54.  For  breaking  down,  damaging,  or  carrying  away  any  wall, 
gate,  stile,  post,  rail,  or  other  fence  used  for  fencing  the  towing- 
path,  such  offence  not  amounting  to  felony  within  the  meaning  of 
the  respective  Acts  of  Parliament,  not  exceeding  £5. 

By  Authority  of  the  Bye-laws. 

55.  For  wholly  or  partially  filling  any  lock  when  there  are  not 
two  inches  more  depth  of  water  over  the  threshold  of  the  gates  of 
the  upper  pool  than  the  vessel  passing  may  draw  until  such  pool 
is  filled  to  a  proper  and  necessary  depth,  £1. 

56.  For  forcing  open  any  lock  gate  before  the  water  is  on  a 
level  on  both  sides  of  the  gates,  £2. 

57.  For  drawing  either  of  the  head  cloughs  of  any  lock  when  a 
vessel  is  sailing  in  the  upper  pool  (such  pool  not  exceeding  two 
hundred  yards  in  length,  and  such  vessel  not  causing  wilful  delay) 
until  such  vessel  shall  have  passed  over  the  sill  of  the  next  lock 
above,  £1. 
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58.  For  any  person  travelling  upon  the  towing-path,  leaving  canal 
open  any  gate  or  rail  used  as  a  fence  thereon,  10s.  bye-laws. 

59.  For  passing  any  lock  with  any  vessel  with  more  loading 
than  is  directed  by  the  company's  agents,  after  having  had  notice 
thereof  (over  and  above  the  penalties  inflicted  for  damaging  the 
works), 

60.  For  the  master  of  any  vessel,  being  absent,  not  leaving  a 
competent  person  to  navigate  such  vessel  through  any  lock,  £1. 

61.  For  fastening  any  rope  to  any  part  of  a  lock,  except  tin- 
mooring-post,  £1. 

62.  For  not  drawing  the  cloughs  of  a  lower  lock  (when  tin- 
pool  is  not  two  hundred  yards  in  length)  before  the  cloughs  of  a 
higher  lock,  10s. 

63.  For  proceeding  to  unload  or  discharge  any  vessel  before 
a  manifest  or  written  account  of  the  quantity,  quality,  marks,  and 
weights  of  the  cargo,  and  whence  brought,  shall  be  delivered  to 
the  wharfinger,  £5. 

Fur  wholly  or  partially  filling  any  lock,  when  there  are 
not  two  inches  more  water  over  the  threshold  of  the  gates  of  the 
upper  pool  than  the  vessel  passing  may  draw,  until  such  upper 
pool  is  filled,  so  as  not  to  overflow  the  bye-weir  belonging  to  that 
pool,  £5. 

65.  For  any  driver  of  any  hauling  horse  leaving  open  any  gate 
i.r  rail  used  as  a  fence  on  the  towing-path,  10s. 

66.  For  not  paying  dues  for  rafts  of  timber  navigated  on  the 
!  after  the  rate  of  fifteen  tons,  when  the  water  flows  over  Un- 
lock weirs,  although  such  rafts  may  be  of  less  burthen,  £5. 

67.  F«.r  in 4   paying  dues  for  rafts  <»f  timbi-r  navigated  on  the 
canal  af;  ite  of  twenty  tons,  when  the  water  does  not  flow 
over  the  lock  weirs,  although  such  rafts  may  be  of  less  burthen,  £5. 

68.  F'.r  landing  any  part  of  any  raft  of  timhrr  in  any  mannri 
than  by  a  crane,  £5. 

69.  For  not  taking  tin;  t<» wing-path  side  of  the  canal  with  any 
Teasel  ot  raft,  which  is  going  upwards  towards  the  summit,  wl. 
passing  another  vessel  or  raft,  £5. 

70.  For  not  taking  the  left  side  of  the  canal  in  the  summit 
pool  with  any  vessel  or  raft,  when  passing  any  other  vessel  or 

£5. 

71.  I'  •!•  laying  anything  on  the  towing-path  which  shall  obstruct 
passing  of  h  an  ling  horses,  or  persons  attending  vessels,  ' 

For  not  any  caiy  ting  (yet 
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producing  the  manifest)  to  the   wharfinger  nearest  to  the  place 
where  the  canal  is  entered,  £3. 

73.  For  not  delivering  an  account  of  cargo  in   writing  (yet 
producing  the  manifest)  to  the  wharfinger  nearest  to   the  place 
where  any  cargo  is  received,  £3. 

74.  For  not  producing  the  manifest  to  any  wharfinger  along 
the  line  if  required,  £3. 

75.  For  putting  down  the  head  cloughs  otherwise  than  with  a 
handling,  £l. 

76.  For  putting  down  the  tail  cloughs  otherwise  than  with  a 
handling,  £1. 

77.  For  putting  down  the  head  cloughs  irregularly  or  carelessly 
with  a  handling,  £1. 

78.  For  putting  down  the  tail  cloughs  irregularly  or  carelessly 
with  a  handling,  £1. 

79.  For  any  vessel  entering  into  any  lock  without  first  opening 
both  gates,  £1. 

80.  For  any  vessel  leaving  any  lock  without  first  opening  both 
gates,  £1. 

81.  For  any  vessel  not  immediately  stopping,  so  as  to  allow 
a  following  vessel  to  pass,  as  soon  as  such  following  vessel  shall 
have  come  up  with  her  head  to  the  stern  of  the  leading  vessel, 
except  such  first  vessel  shall  have  gained  the  wing  walls  of  any 
lock,  not  exceeding  £1. 

82.  For  any  vessel,  if  necessary,  not  immediately  going  back 
to  the  first  passing  place,  so  as  to  allow  a  following  vessel  to  pass, 
as  soon  as  such  following  vessel  shall  have  come  up  with  her  head 
to  the  stem  of  the  leading  vessel,  except  such  first  vessel  shall 
have  gained  the  wing  walls  of  any  lock,  not  exceeding  £5. 

83.  For  mooring  any  vessel  contrary  to  the  directions  of  any 
wharfinger,  not  exceeding  £5. 

84.  For  any  vessel  going  to  any  crane  contrary  to  the  directions 
of  any  wharfinger,  not  exceeding  £5. 

85.  For  any  master,  or  other  person  having  the  care  of  any 
vessel,  refusing  to  comply  in  any  respect  with  the  regulations  of 
any  wharfinger,  not  exceeding  £5. 

86.  For  leaving  any  vessel,  whether  loaded  or  unloaded,  in  any 
part  of  the  canal  without  a  proper  person  on  board,  not  exceeding  £2. 

87.  For  laying,  mooring,  or  hauling  lines  across  the  towing- 
path,  not  exceeding  £2. 

88.  For  mooring  any  vessel  on  the  towing-path  side  longer 


CANAL   BYE-LAWS.  J-J7 

than  is  necessary  for  loading  or  unloading  the  same,  not  exceed-  Canal 
ing  £2.  \:*~l™*' 

89.  For  navigating  any  vessel  without  a  proper  rudder,  not  canal 
exceeding 

90.  For  navigating  any  vessel  without  a  proper  person  on  board 
to  steer  such  vessel,  not  exceeding  £2. 

91.  For  navigating  any  vessel  without  a  proper  person  attend- 
and  being  constantly  with  the  horse  drawing  such  vessel,  not 

ling  £2. 

92.  For   any   vessel    navigating    the   canal    in    the    dark   of 
the    night    without   such  lights   as   the   company's   agents  may 
deem  sufficient  for  preventing  injury  to  the  works,  not  exceed- 
ing £5. 

93.  For  navigating  any  vessel  before  the  hour  of  four  in  the 
morning,  between  the  llth  of  March  and  the  llth  of  October, 
without  a  written  order  from  some  of  the  company's  agents,  not 
exceeding  £5. 

F<>r  navigating  any  vessel  after  the  hour  of  ten  in  the 
evening,  between  the  llth  of  March  and  the  llth  of  October, 
without  a  written  order  from  some  of  the  company's  agents,  not 
exceeding  £5. 

95.  For  navigating  any  vessel  before  the  hour  of  six  in  tin* 
morning,  between  the  llth  of  October  and  the  llth  of  Mai 
without  a  written  order  from  some  of  the  company's  agents,  not 
exceeding  £5. 

96.  For  navigating  any  vessel  after  the  hour  of  ten  in  the 
evening,  between  the  llth  of  October  and  the  llth  of  March, 
without  a  written  order  from  some  of  the  company's  agents,  not 
exceeding  £5. 

97.  For  any  master  of  a  vessel  not  stopping  the  same  when 
red  to  do  so  by  any  lock-keeper  «.r  his  agent,  until  the  necessary 

regulations  shall  have  been  made  for  passing  on  the  canal  in  times 
of  a  scarcity  of  water,  not  exceeding  £  1 . 

98.  For  obstructing  any  lock-keeper  or  his  agent  in  enforcing 
r  their  regulations  relative  to  vessels  passing  on  the  canal  in 

.•js  of  scarcity  of  water,  not  exceeding  £  1 . 

99.  For  any  master  of  a  vessel  proceeding,  contrary  to  the 
regulations  of  any  lock-keeper  or  his  agent,  in  times  of  scarcity  of 

•t  exceeding  £1. 

100  v  narrow  vessel  passing  any  lock  without  having 

a  guard  fixed  on  the  most  prominent  part  of  the  prow  or  head, 
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made  of  similar  form  and  material  to  those  lodged  with  the  wharf- 
inger at  each  end  of  the  canal,  per  lock,  £1. 

101.  Tor  hauling  any  narrow  vessel  into  a  lock  with  a  horse, 
not  exceeding  £l. 

102.  For  not  turning  the  leg  or  prop  fixed  to  the  levers  of 
lock  gates  in  such  a  manner  as  to  prevent  the  gates  from  being 
moved  by  the  water  or  by  the  wind,  £1. 

N.B. — Under  the  company's  Acts  the  masters  or  owners  of 
vessels  are  answerable  for  any  damage  done  by  their  vessel,  or  by 
any  servant  or  other  person  employed  by  or  working  for  them, 
to  the  canal  or  any  of  its  works,  or  any  property  adjoining  the 
same,  or  for  any  other  trespass ;  but  such  owners  of  vessels  may 
recover  from  their  servants  such  penalties,  and,  in  case  of  non- 
payment thereof  on  demand,  have  them  committed  to  the  house 
of  correction  for  three  months. 


Manchester,  August  6th,  1890. 
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CANAL  BYE-LAWS.—  MODEL  FORM.  canal 


BYE-LAWS  MADE  BY  THE  COMPANY  OF  PROPRIETORS  OF  THE  STOUR-  1Fo™  ******* 

by  the  canal 

BRIDGE  NAVIGATION  WITH  RESPECT  TO  THE  USE  AND  MANAGE-  association. 

MEXT   OF    THE    STOURBRIDGE    NAVIGATION    AND    THE    TRAFFIC 

THEREON  . 

Mode  of  Navigating  Vessels.  le  of  nmvi- 

1.  No  person  shall  navigate  on  the  canal  any  vessel  — 

(a.  1)  Which  is  not  used  for  the  purposes  of  traffic,  unless 
legally  entitled  so  to  do  ; 

(a)  Which  is  unfit  for  navigation  or  in  danger  of  sinking  ; 

(b)  Which  is  too  large  to   pass  freely  into  and  through  the 

locks,  aqueduct,  bridgeways,  and  tunnels  of  the  canal,  or 
which  draws  a  greater  draught  of  water  than  is  for  the 
tinnj   being    prescribed    in   any   notice   issued   by   the 
:npany  ; 

(c)  Which,  being  a  cabin  boat,  has  not  the  name  of  the  owner 

and  number  of  the  boat,  or,  being  an  open  boat,  has  not 
initials  of  the  owner  and  number  of  the  boat  con- 
cuously  painted  in  large  letters  upon  the  outside  of 
the  vessel,  in  such  position  as  to  be  distinctly  legible 
and  above  water  at  all  times  ; 

Which,  being  a  cabin  boat,  is  without  gauge  plates  or  other 
marks  or  indexes  correctly  ascertaining  or  imli.  ating  the 
weight  of  cargo  in  such  vessel,  and  the  depth  of  water 
such  vessel  is  drawing,  or  which  has  such  plates,  marks, 
or  indexes  altered,  defaced,  covered,  or  filled  up,  so  as 

to  be  distill-  le  ; 

(e)  With  a  thimble  of  iron  or  other  projection  upon  such 
vessel,  whereby  any  other  vessel  or  the  lock-gates  or 
-  of  the  canal  may  be  liable  to  be  injured 

2.  No  person  shall  navigate  on  the  canal  any  vessel  — 
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(a)  Without  having  on  board  a  person  competent  to  steer  and 
manage  the  same,  and  acquainted  with  the  rules  of 
navigation  on  the  canal ; 

(&)  Without  having  a  rudder  at  the  stern  and  a  competent 
person  at  the  helm ; 

(c)  With  the  rudder  foremost,  except  where  necessary  ; 

(d)  Without  proper  check-ropes  to  prevent  the  vessel  striking 

the  lock-gates  and  other  works  of  the  canal,  which  check- 
ropes  shall  be  used  by  the  person  in  charge  of  the  vessel 
when  necessary ; 

3.  No  person  shall  navigate  on  the  canal  any  vessel — 

(a)  Which  is  overloaded,  or  which  has  anything  projecting  over 

the  sides  thereof,  so  as  to  obstruct  the  traffic  or  injure 
the  works  of  the  canal ; 

(b)  Without  the  cargo  of  such  vessel  being  properly  secured  ; 

(c)  Which  has  not  at  least  six  inches  of   side  above  water. 

unless  provided  with  side  cloths. 

4.  No  person  shall  navigate  on  the  canal  any  vessel — 
(a)  At  such  speed  as  to  cause  risk  of  damage ; 

(6)  Alongside  any  other  vessel  or  otherwise  so  as  to  cause  any 

danger  to  or  obstruct  the  passage  of  any  other  vessel ; 
(c)  Towing  any  small  boat. 

5.  No  person  navigating  a  vessel  shall  use  any  stower-pool, 
boat-hook,  or  other  instrument  so  as  to  injure  the  works  of  the 
canal. 

6.  No  person  shall  navigate  any  vessel  through  any  lock  on 
the  canal  between  six  p.m.  and  six  a.m.  from  the  1st  of  September 
to  the  1st  of  March,  or  between  seven  p.m.  and  six  a.m.  from  the 
2nd  of  March  to  the  31st  of  August,  or  on  Sundays,  without  the 
permission  of  the  company. 


Navigation  of 
steam  vessels. 


Mode  of  Navigating  Steam  Vessels. 

7.  No  person  shall  navigate  on  the  canal  any  steam  vessel — 
(a)  Not  furnished  with  a  steam  whistle  or  not  constructed  or 

worked  so  as  to  consume  its   own   smoke  and   arrest 
sparks. 
(2>)  At  a  greater  speed  than  three  miles  per  hour. 

8.  The   person   in   charge   of  any   steam   vessel  shall,  when 
approaching  any  lock,   bridge- stop-place,  stop-gate,  aqueduct,  or 
tunnel,   or   when   rounding    any    bend    in    the    canal,  or   when 
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approaching  or  overtaking  any  vessel,  check  the  speed  of  the  Canal 
vessel  and  sound  the  steam  whistle.  bye-law*. 

9.  The  person   in  charge   of  any   vessel   being  towed   by  a  J^cUtiS^*1 
steamer  shall   steer   such  vessel    directly   in   the   wake   of  the 
steamer. 

Locks,  Tunnels,  Bridges,  <  Locks,  tun- 

10.  The  person  navigating  any  vessel —  etc.** 

(a)  Shall,  on  entering  a  lock,  close  the  gates,  cloughs,  sluices, 

or  paddles  of  the  lock  behind  the  vessel  before  opening 
the  other  cloughs,  sluices,  or  paddles  and  gates  to 
admit  of  the  vessel  leaving  the  lock. 

(b)  Shall,  on  entering  double  locks,  or  a  lock  having  a  si  1. 

pond,  draw  the  middle  clough,  sluice,  or  paddle,  to  bring 
the  water  in  the  locks  or  lock  and  side  pond  to  the  same 
level,  and  shall  not  draw  the  upper  or  lower  cloughs, 
sluices,  or  paddles,  as  the  case  may  be,  until  the  middle 
clough,  sluice,  or  paddle  is  again  lowered. 

11.  No  person  shall,  with  respect  to  any  lock  on  the  canal — 
Navigate  any  vessel  into  the  lock  when  the  same  is  not  fit 

or  ready  for  use. 

(b)  Open,  or  attempt  to  open,  any  lock-gate  before  the  water  is 

level  on  both  sides  thereof. 

(c)  Navigate  any  vessel  through  any  lock-gates  before  the  same 

are  open  to  their  full  extent 

(d)  Draw  any  clough,  sluice  or  paddle  before  the  gates  of  the 

lock  are  closed 

(e)  Leave  open  any  clough,  sluice  or  paddle  so  as  to  waste 

water,  or  draw  any  clough,  sluice,  or  paddle  in  order  to 

flush  any  vessel  in  or  out  of  any  lock  or  pond. 
(/)  Run  down  or  lower  any  clough,  sluice,  or  paddle  without 

a  handle,  or  open  any  lock-gate  carelessly,  improperly,  or 

without  due  cause,  or  break  open  any  padlock  or  bonier 

atlixed  thereto. 
(y)  Navigate  any  vessel  having  a  mast  and  sail  without  lowering 

the  sail,  and,  when  necessary,  the  mast  also,  before  entering 

the  lock. 
(It)  Navigate  any  vessel  singly  through  any  lock  capable  of 

admitting  two  such  ves  to  the  directions  of 

the  lock-keeper  or  any  agent  of  the  company, 
(t)  When   ii  4  any  vessel  oui  lock,  close 
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Canal  gate  thereof  when  there  is  another  vessel  within  a  hundred 

bye-laws.  yards  coming  in  the  opposite  direction  to  enter  the  lock. 

Ssociation^  (/)  Allow  any  vessel  navigated  by  him  to  remain  in  the  lock 

Locks,  tun-  longer    than   is    necessary   for  the   convenient   passage 

nels,  bridges,  thereof, 
etc. 

(&)  Draw  more  water  than  is   necessary  for  the  convenient 

passage  of  a  vessel  through  the  lock. 

12.  No  person  shall,  without  proper  authority,  interfere  with 
any  clough,  sluice,  or  paddle  of  any  lock,  mill,  reservoir-feeder,  or 
dam,  or  the  boards  of  any  bye-wash,  dam,  or  weir,  or  let-off  trunk 
or  sluice,  or  open  or  close  any  of  the  same  without  due  cause. 

13.  No  person  shall  navigate  any  vessel — 

(a)  Through  a  lock  contrary  to  any  notice  issued  by  the 
company  for  regulating  the  working  of  traffic  in  times  of 
drought  or  other  exceptional  circumstances. 

(&)  Through  any  stair-locks  during  drought,  or  such  times  as 
the  company  may  prescribe,  except  in  the  manner 
following,  viz. :  vessels  going  upwards,  not  loaded  with 
goods,  shall  stop  at  the  entrance  into  the  lowest  chamber 
of  such  stair-locks  until  the  number  of  such  vessels  shall 
equal  or  exceed  the  number  of  chambers  in  such  locks,  or 
until  one  vessel  loaded  with  goods  is  ready  to  pass  up  such 
locks,  whereupon  the  vessels  then  waiting  to  go  upwards 
shall  pass  up  in  succession  through  the  chambers  of  such 
locks  before  any  vessel  shall  be  permitted  to  pass  down 
the  locks. 

(c)  Into  a  lock  or  through  any  stop-place,  aqueduct,  or  bridge- 
way  when  there  is  not  sufficient  water  to  float  such 
vessel  freely  over  the  sill  of  the  lock  or  stop-place,  or 
over  the  bottom  of  the  aqueduct  or  bridgeway. 

14.  The  following  regulations  shall  apply  to  the  precedence  of 
vessels  passing  through  locks,  bridgeways,  stop-places,  aqueducts, 
or  tunnels,  or  passing  into  or  out  of  side  cuts  or  branch  canals. 

(a)  Any  vessel  arriving  first  within  100  yards  of  a  lock  shall 
have  precedence  in  passing  through  the  lock  over  other 
vessels,  except  fly  boats  and  passenger  boats,  unless  the 
lock  shall  be  ready  for  a  vessel  passing  in  the  opposite 
direction  and  within  250  yards  of  the  lock,  in  which  case 
such  last-mentioned  vessel  shall  be  allowed  to  pass  first. 

(I)  No  person  in  charge  of  any  vessel  not  moved  by  horse  or 
steam  power  shall  navigate  such  vessel  into  a  lock, 
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aqueduct,  or  tunnel  until  every  vessel  moved  by  horse 
or  steam  power,  being  actually  in  sight,  has  entered 
passed  through  such  lock,  aqueduct,  or  tunnel. 

(c)  No  person  shall  navigate  any  vessel  through  any  lock, 
bridgeway,  stop-place,  aqueduct,  or  tunnel  out  of  its 
proper  turn,  or  disobey  the  directions  of  the  lock-keeper 
or  agent  of  the  company  as  to  precedence  in  passing  any 
vessel  through  any  lock,  bridgeway,  stop-place,  aqueduct, 
or  tunnel,  or  as  to  the  line  of  locks  (when  more  than  one) 
that  any  vessel  should  pass  through. 

(^7)  In  passing  a  junction  between  the  main  line  of  the  canal 
and  any  side  cut  or  branch  canal  thereof,  a  vessel  navi- 
gating the  main  line  shall  have  precedence  over  a  vessel 
navigating  the  side  cut  or  branch  canal. 

(e)  Any  vessel  going  for  or  returning  with  materials  for  the 
repair  of  the  canal  and  works  connected  therewith,  or 
going  for  or  returning  with  coal  for  any  engines  used  in 
connection  with  the  navigation  of  the  canal,  or  go 
to  assist  in  any  repairs  of  the  canal  or  works  con- 
nected therewith,  shall  have  precedence  over  all  other 
vessels. 

15.  The  following  regulations  shall  apply  to  swivel  or  other 
movable  bridges : — 

The  person  in  charge  of  a  vessel  shall,  before  coming  to 
any  such  bridge  which  is  closed,  open,  or  cause  to  be 
opened,  the  same,  so  as  to  prevent  the  vessel  running 
against  the  bridge,  and  shall,  after  passing  through  the 
same,  immediately  shut  and  fasten  i  t . 

(b)  No  person  shall  carelessly,  improperly,  or  without  due 
cause  open,  or  leave  open,  or  interfere  with  any  su<  h 
bridge. 

(e)  No  person  shall  attempt  to  lead  or  drive  any  anim 

carriage  over  any  such  bridge  when  warned  by  the  bridge- 
keeper  or  persons  in  charge  of  a  vessel  t  n  about 
to  open,  or  cause  to  be  opened,  the  same,  in  order  that  a 
vessel  may  pass. 

16.  No  person  shall  navigate  any  vessel  through  any  bridge  or 
tunnel  without  lowering  the  mast  where  necessary,  so  as  not  to 

•  against  the  bridge  or  tunnel. 

No  person  in  charge  of  any  vessel  shall  allow  the  same  to 
remain  in  or  near  to  the  entrance  of  any  lock,  bridgeway,  stop-place, 
VOL.  i  2  r 
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Canal  stop-gate,  aqueduct,  or  tunnel  longer  than  is  necessary  for  passing 

bye-laws.  ,,  ,,» 

.  through  the  same. 
Form  of  canal 

association. 

Passing  Vessels. 

Passing  ig.  The  following  regulations  shall  apply  to  the  mode  of  vessels 

vessels.  ,  . 

passing  each  other  on  the  canal : — 

(a)  In  the  event  of  two  vessels  meeting  each  other  on  any  part 

of  the  canal  where  two  vessels  cannot  pass,  the  person  in 
charge  of  the  vessel  nearest  to  a  passing  place  shall  stop 
at  or  go  back  to  the  passing  place,  and  allow  the  other 
vessel  to  pass. 

(b)  The  person  in  charge  of  any  steam  vessel,  with  or  without 

vessels  in  tow,  shall  take  the  off  side  of  the  canal  in 
passing  any  vessel  being  hauled. 

(c)  The  person  in  charge  of  any  vessel  being  hauled,  meeting  or 

being  overtaken  by  any  steam  vessel,  with  or  without 
other  vessels  in  tow,  shall  take  the  towing-path  side  of 
the  canal. 

(d)  The  person  in  charge  of  any  steam  vessel,  with  or  without 

other  vessels  in  tow,  when  meeting  any  other  steam 
vessel  shall  steer  to  his  right. 

(e)  The  person  in  charge  of  any  steam  vessel,  with  or  without 

other  vessels  in  tow,  shall,  when  overtaking  any  other 
such  steam  vessel,  steer  to  his  right,  and,  when  overtaken 
by  any  such  steam  vessel,  shall  steer  to  his  left. 

(/)  The  person  in  charge  of  an  ordinary  vessel,  whether  light 
or  loaded,  shall  lower  his  line,  and  give  way  to  a  fly  boat 
or  passenger  boat. 

(g)  On  any  ordinary  vessel  meeting  another  ordinary  vessel, 
both  being  hauled,  the  drivers  shall  keep  their  horses  to 
their  left,  and  the  persons  in  charge  of  the  vessels  shall 
steer  to  the  right,  and  the  driver  of  the  horse  on  the  side 
of  the  towing-path  further  from  tho  waterway  shall  lower 
his  line  and  allow  the  other  horse  and  vessel  to  pass  over 
the  same. 

(ti)  The  person  in  charge  of  any  vessel  being  hauled,  when 
overtaking  another  vessel  being  hauled,  shall  take  the 
towing-path  side  of  the  canal,  and  the  driver  of  the  horse 
hauling  the  vessel  so  overtaken  shall  lower  his  line  and 
give  way  to  the  other  vessel. 
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(0  The  person  hauling  any  vessel  shall  give  way  to  any  steam  Canal 
vessel  or  any  vessel  hauled  by  a  horse.  bye-law* 

(ii)  A  single  vessel  hauled  by  one  or  more  horses  shall  have 
precedence  over  two  or  more  vessels  fastened  together 
and  hauled  by  one  horse. 

(j)  The  person  in  charge  of  a  light  vessel  shall  give  way  to 
a  loaded  vessel  when,  from  any  exceptional  circumstances, 
the  loaded  vessel  would  otherwise  be  detained. 

(/.•)  No  person  navigating  a  vessel  (other  than  a  fly  boat  or 
passenger  boat)  shall  attempt  to  overtake  another  vessel 
in  or  when  approaching  and  being  within  100  yards  of  a 
lock,  bridgeway,  stop-place,  stop-gate,  aqueduct,  or  tunneL 

(/)  The  person  in  charge  of  an  ordinary  vessel,  whether  light  or 

loaded,  when  he  sees,  or  has  notice,  that  a  fly  boat  or 

-senger  boat  is  within  100  yards  from  a  lock,  bridgeway, 

]  >-place,  stop-gate,  aqueduct,  or  tunnel,  shall  stop  and 

let  such  boat  pass  first. 

(m)  No  person  navigating  a  vessel  shall  attempt  to  pass  any 
dredger  of  the  company  when  such  dredger  is  being  used 
on  the  canal,  or  place  his  vessel  so  as,  in  either  case,  to 
obstruct  the  effectual  working  of  any  such  dredger  or  the 
removal  of  any  lighter  from  any  such  dredger,  or  the 
dis«  of  any  such  lighter. 

Mooring  and  Position  of  Vessels  when  not  being  navigated. 

19.  No  person  in  charge  of  any  vessel  shall  allow  the  same,  Mooring  of 
n  not  being  navigated — 
(a)  To  be  left  without  a  person  capable  of  taking  care  thereof, 

or  in  case  of  any  vessel  n«t  hav  ing  a  crew  attached  thereto, 

or    not    having    cabin   accommodati  n     without    being 

securely  moored  at  a  private  wharf  or  at  a  place  appointed 

for  the  purpose ; 
(6)  To  remain  without  being  securely  moored  at  both  ends, 

and,  if   on  the  towing-pni  without    the    mast 

down ; 
(c)  To  be  placed  or  to  remain  in  any  part  of  the  canal  so  as  to 

obstruct  the  passage  of  other  vessels  along  the  same; 
To  be  moored  or  fastened  to  any  work  of  the  company  not 

provided  for  the  purpose ; 
(e)  To  be  moored  in  any  turning  place,  or  in  or  within  60  yard* 
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of  any  lock,  bridgeway,  stop-place,  stop-gate,  aqueduct, 
or  gunnel,  except  at  a  place  appointed  for  the  purpose  ; 
(/)  To  be  moored   or  placed   alongside  any  other  vessel  or 
otherwise  so  as  to  obstruct  the  traffic  on  the  canal. 

20.  (a)  No  person  in  charge  of  any  vessel  shall  wilfully  or 
negligently  suffer  the  same  to  be  sunk  or  broken  up  in  the  canal. 

(&)  In  case  of  any  vessel  sinking,  the  owner  or  the  person 
navigating  the  same  shall  forthwith  inform  the  nearest  agent  of 
the  company  thereof,  and  use  every  possible  means  to  raise  such 
vessel  and  cargo. 

21.  In  case  of  any  vessel  sinking,  or  being  placed  or  remaining 
so  as  to  obstruct  the  passage  along  the  canal,  any  agent  of  the 
company  may  unload,  raise,  and  remove  the  vessel  and  cargo  at 
the  expense  of  the  owner  or  person  in  charge  thereof,  and  no  person 
shall  impede  any  such  agent  in  so  doing,  and  the  agent  may  detain 
the  vessel  and  cargo  until  the  expenses  thereof  are  paid. 


Loading  and 


Loading  and  Unloading  —  Wharf,  etc. 

22.  No  person  shall  load  or  unload  any  vessel— 

(a)  In  a  lock,  bridgeway,  stop-place,  or  aqueduct,  or  so  as  to 

obstruct  the  passage  thereof. 

(b)  Without  taking  effectual  precautions  to  prevent  any  of  the 

cargo  falling  into  the  canal. 

23.  (a)  No  person  shall  berth,  moor,  or  place  any  vessel,  or  load 
or  unload  the  same,  in  any  basin,  dock,  cut,  or  near  any  wharf, 
warehouse,  or  crane  belonging  to  the  company  without  the  consent 
of  an  agent  of  the  company,  or  contrary  to  the  directions  given  by 
such  agent. 

(&)  No  person  in  charge  of  a  vessel  shall  refuse  or  neglect,  on 
request  of  any  agent  of  the  company,  to  remove  such  vessel  from 
any  basin,  dock,  cut,  wharf,  warehouse,  crane  or  other  place  (not 
being  private  property),  and  in  case  of  such  refusal  the  company 
may,  without  prejudice  to  any  other  remedy,  themselves  remove 
such  vessel. 

24.  No  person  shall  deposit  any  merchandise  on  a  public  wharf 
or  upon  the  towing-path  contrary  to  the  directions  of  any  agent  of 
the  company,  and  every  person  who  has  deposited  any  merchandise 
on  any  such  wharf  or  towing-path,  shall  remove  the  same  when 
required  so  to  do  by  any  such  agent. 

25.  No  person  shall  deposit  any  gunpowder  or  other  explosive 
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or  dangerous  material  in  any  warehouse,  or  without  the  permission  ^  anal 
of  the  company  on  any  wharf,  quay,  or  landing-place. 

26.  No  person  shall  remove  any  merchandise  from  a  wharf  or  ft£!Sd^<^ 
warehouse  of  the  company  without  permission  of  an  agent  of  the 
company,  or  before  paying  the  craneage,  porterage,  and  wharf 

dues,  and  other  charges  thereon. 

27.  (a)  Xo  person  shall  smoke  in  any  warehouse,  workshop, 
stable,  shed,  or  building,  or  on  any  quay,  wharf,  or  landing-place 
of  the  company. 

(b)  No  person  shall  light,  burn,  or  use,  or  cause  or  permit  to 
be  lighted,  burnt,  or  used,  any  fire  on  any  vessel  whilst  lying  in  or 
under  any  warehouse,  shed,  or  other  building  of  the  company. 

Towing-path,  Hanks,  etc. 

28.  With  respect  to  the  mode  of  towing  \v  1  to  the  iv 
es  used   for   such   purpose,   the   following   regulations   shall*0 

apply:— 

(rt)  Xo  person  shall  navigate  any  vessel  hauled  by  a  horse 
which  is  unaccompanied  on  the  towing-path  by  a  com- 
petent driver,  and  no  person  in  charge  of  any  such  horse 
-hall  leave  the  same  unaccompanied. 

(b)  No  person  in  charge  of  any  vessel  shall  allow  the  rope  by 

which  it  is  hauled  to  remain  attached  to  the  horse  while 
the  horse  is  crossing  any  bridge  over  the  canal. 

(c)  No  person  shall  use  for  hauling  a  vessel  or  for  any  <»: 

purposr  mi  the  towing-paths  or  wharfs  any  horse  which 
has  the  mange,  glanders,  or  any  other  infectious  diseases 
or  is  in  any  way  vicious. 

29.  No  person  shall— 

(a)  Obstruct  the  towing-path  «.r  any  l-rid^1  «.f  the  canal. 

(b)  Unless  legally  entitled  so  to  do  by  Statute  or  prescriptive 

right,  walk  or  ride  on,  •  >r  drive,  or  lead  any  hors* 
vehicle,  le,  sheep,  pigs,  or  other  animals  on  the 

towing-path,  or  all.w  any  horse,  cattle,  sheep,  pigs,  or 
other  animals  to  be  turned  loose  or  si  nxm. 

(c)  Deposit  any  merchandise,  ma;  tilings  on  the  bai 

path,  or  other  works  of  th<   canal  so  as  to  injure 

he  same. 

\v  any  cart  or  other  carriage  to  remain  on  the  towing- 
path,  01-  any   wharf  not  bein-  I  property, 
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notice  from   an  agent   of  the  company  to  remove  the 

same. 
(e)  Place  a  mooring-line  across  the  towing-path  of  the  canal 

except  when  required  to  secure  any  vessel  while  actually 

discharging  or  loading  cargo. 
(/)  Leave  open  any  gate  or  rail  used  as  a  fence  for  the  canal, 

or  the  towing-path. 
30.  No  person  shall — 

(a)  Damage  any  trees,  hedges,  fences,  gates,  or  other  works  of 

the  company. 

(b)  Kemove  or  deface  any  notice  or  notice  board  relating  to 

the  canal. 

(c)  Without  proper  authority  cut,  break,  or  injure  any  mooring- 

line  or  unmoor  or  cut  adrift  any  vessel,  or  leave  any 
vessel  adrift. 


General 
offences. 


General  Offences. 

31.  No  person  shall  float  timber  on  the   canal  without  the 
permission  of  the  company. 

32.  No  person  shall— 

(a)  Commit  any  nuisance  in  or  on  the  canal  or  any  works 

connected  therewith. 

(b)  Throw  or  deposit  any  animal,  matter,  or  thing  whatever 

into  the  canal  or  any  works  connected  therewith,  or 
deposit  any  refuse  on  the  banks,  towing-path,  or  other 
works  of  the  canal. 

(c)  Unless  legally  entitled  so  to  do,  connect  any  pipe,  culvert, 

or  drain  with  the  canal  or  with  any  feeder  or  reservoir 
connected  therewith,  or  turn  any  sewer  or  drain  into  the 
same  or  on  to  the  towing-path  of  the  canal. 

33.  No  person  shall,  unless  legally  entitled  so  to  do,  fish  in 
the  canal,  reservoirs,  or  feeders  thereof,  or  use  any  net  or  other 
instrument   or   thing    for  taking   or    killing   fish   in    the   canal, 
reservoir,  or  feeders  thereof,  except  by  permission  of  the  company. 

34.  No  person  shall  allow  any  dog  to  be  on  board  any  vessel 
unless  such  dog  is  securely  fastened  to  the  vessel,  or  to  go  loose  on 
the  towing-path  unless  accompanied  by  the  owner. 

35.  No  person  shall,  unless  legally  entitled  to  do  so,  without 
the  permission  of  the  company — 

(a)  Take  water  from  the  canal  or  from  any  feeder  or  reservoir 
connected  therewith. 
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(&)  Bathe  in  the  canal  or  in  any  feeder  or  reservoir  connected  Canal 
therewith,  or  water  or  wash  any  sheep,  cattle,  or  other  b.yc-law8- 
animals  therein,  or  wash  any  cart,  carria-e,  vehicle,  or  J^iat^11*1 
any  other  matter  or  thing  therein. 

(c)  Skim,  rake,  or  scoop  any  part  of  the  canal. 

36.  No  person  navigating  any  vessel  shall — 

(a)  Use  any  scurrilous,  abusive,  or  threatening  language  to,  or 
interfere  with,  or  obstruct  any  officer  or  agent  of  tin- 
company  while  in  execution  of  his  official  duties. 

(6)  Be  in  a  state  of  intoxication. 

37.  No  person  navigating  any  vessel  shall  offer  any  gratuity, 
whether  in  the  shape  of  money,  spirits,  or  refreshments  of  any 
kind  to  any  lock-keeper  or  servant  of  the  company  with  the  view 
of  expediting  the  passage  of  the  vessel  through  the  locks  or  on  any 
other  pretext  whatever,  nor  shall  any  such  lock-keeper  or  servant 
accept  or  ask  for  such  gratuity. 

(a)  Any  person  found  upon  or  using  tin*  canal,  t owing-path, or 
other  property  «.f  the   company   shall,    when  requested, 
ro  his  full  and  true  name  and  address  to  any  agent  of 
the  company. 

TV/*,  Bills  of  Lading,  Permits,  Weighing  of  Vessels,  etc.  Declaration  of 

38.  The  person  in  charge  of  a  vessel  shall,  on  each  voyage, 
Us  and  when  required)  to  the  toll-collector  or  other  agent  of 

the  company,  a  full  and  true  declaration  in  writing  of  the  cargo 

ny),  with  the  weight  thereof,  draught  of  the  vessel,  name  of 

owner  and  of  the  master,  the  place  of  loading,  and  all  other 

iculars  thereof,  and  of  all  cargo  he  may  have  delivered  at  any 

•;  on  the  canal  before  arriving  at  the  col  lector's  office,  and  of 

th.-  plac..  OK  places  at  which  lie  intends  to  deliver  the  whole  or  any 

part  of  the  cargo,  so  as  to  enable  the  tolls  and  dues  to  be  correctly 

charged,  and  shall  pay  the  tolls  and  dues  in  such  manner  and  at 

such  places  as  the  company  may  appoint.     This  bye-law  shall 

apply  only  t<>  i.dde  to  toll. 

39.  The  person  in  charge  of  a  vessel  shall  produce  his  bill  of 
lading  to  any  collector  or  agent  of  the  company  when  demanded, 
together  with  a  statement    t  any  passengers  he  may  hare  carried, 
and  no  person  shall  produce  a  false  bill  of  lading,  or  falsely  claim 
any  exemption  or  drawback  t  toll  or  dues  payable  to  tin- 
company. 
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40.  The  person  in  charge  of  a  vessel  or  the  owner  thereof  shall 
an(j  a^ow  the  same  to  be  weighed,  gauged,  measured,  or 

marked,  or  reweighed,  regauged,  remeasured,  or  remarked  at  the 
expense  of  the  company,  when  required  by  any  agent  of  the 
company. 

41.  The  person  in  charge  of  a  vessel  shall,  if  so  required  by  an 
agent  of  the  company,  allow  the  cargo  of  the  vessel  to  be  weighed 
and  measured,  provided  that  if  the  weight  and  measurement  be 
greater  than  in  the  declaration  made  to  the  company  by  such  per- 
son, the  cost  of  the  weighing  and  measuring  shall  be  paid  to  him  ; 
but  if  otherwise,  the  company  shall  pay  the  cost  and  damage  arising 
from  the  detention  of  the  vessel. 

42.  No  toll  collector  of  the  company  shall  demand  or  take  any 
unauthorized  toll  or  shall  refuse  to  give  his  full  and  true  name  and 
address  to  any  person  demanding  the  same,  or  shall,  upon  the  legal 
tolls  being  paid  or  tendered,  improperly  detain  or  hinder  any  vessel, 
or  shall  use  any  improper   or  abusive  language  to  any  person 
navigating  any  vessel  or  any  passenger  on  the  same. 


Penalties.  Penalties. 

43.  (a)  Any  person  who  offends  against  any  of  the  foregoing 
bye-laws,  except  as  next  hereinafter  provided,  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  for  each  offence. 

(5)  Any  person  who,  having  the  care  of  any  vessel,  shall  so 
place  the  same  as  to  obstruct  the  navigation  of  the  canal,  and  shall 
not  immediately,  on  request  made  for  that  purpose,  remove  such 
vessel,  shall  be  liable  for  every  such  offence  to  a  penalty  not  exceed- 
ing ten  shillings  or  less  than  five  shillings  for  every  hour  such 
obstruction  shall  continue. 

44.  The  liability  to  or  payment  of  any  penalty  for  any  offence 
against  these  bye-laws  shall  be  in  addition  and  without  prejudice 
to  any  liability  of  the  offender  for  damage  occasioned  by  the  offence, 
and  also  to  any  right  of  the  company  to  recover  from  the  owner 
of  the  vessel,  or  other  person,  damages  for  any  loss,  injury,  or 
inconvenience  sustained  by  them  in  consequence  of  such  offence. 


Miscellaneous. 

45.  The  provisions  made  and  the  powers  conferred  by  these 
bye-laws  shall  be  deemed  to  be  in  addition  to,  and  not  in  restriction 
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of  or  in  substitution  for  any  other  provisions  or  powers  contained  Canal 
in  any  general  or  special  Acts  of  Parliament. 

46.   In  these  bye-laws,  except  where  inconsistent  with   the  nMnafattaL 
context —  Definition*. 

The  expression  "  the  company "  means  the  Company  of  Pro- 
prietors of  the  Stourbridge  Navigation. 

The  expression  "  the  canal "  means  and  includes  the  Stourbridge 
Navigation  and  all  docks,  cuts,  basins,  and  lay-byes  belonging 
thereto. 

The  expression  "vessel"  includes  any   ship,  boat,   fly  boat, 
1  'urge,  steamer,  or  other  craft  navigating  or  using  the  canal. 
The  expression  "  horse  "  includes  any  ass,  mule,  or  pony. 
The  expression  "  navigate  any  vessel "  includes  any  attempt  to 

navigate  any  vessel. 
The  expression  "  owner,"  when  used  in  reference  to  any  vessel, 

includes  the  hirer  of  such  vessel 
The  expression  "person  in  charge  of  any  vessel"  means  the 

person  for  the  time  being  having  the  control  of  the  vessel. 
The  expression  "  person  navigating  any  vessel "  includes  any 

person  assisting  in  navigating  any  vessel 
The  expression  "offside"  means  the  side  of  the  canal  which 
at  any  place  is  the  further  from  that  from  which  the  vessel 
in  respect  of  which  the  expression  is  used  is  being  hauled. 
Words  importing  the  singular  include  the  plural  number. 
Given  under  the  common  seal  of  the  Company  of  Proprietors 
of  the  Stourlirklge  Navigation,  the  fifteenth  day  of  January,  one 
thousand  nine  hundred. 

GAINSBOROUGH  HAKWARD, 

Secretary  of  the  company. 
The  Board  of  Trade  hereby  appro  \  regoing  bye-laws. 

FRANCIS  J.  S.  HOPWOOD, 
An  assistant  secretary  to  the  Board  of  Trade, 
L'-lth  January,  1900. 
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SCALE  OF  MAXIMUM  KATES  AND  CHARGES  OF  THE  LONDON 
AND  NORTH  WESTERN  KAILWAY  COMPANY. 

CLASS  A. 


Miles. 

Mileage. 

Loading. 

Unload- 
ing. 

Covering. 

Uncover- 
ing. 

Station 
terminals. 

Total  maxi- 
mum charge. 

8.         d. 

s.     d. 

».    d. 

8.     d. 

8.     d. 

8.      d. 

8.          d. 

10 

0     9-50 

— 

— 

— 



0      6 

I     3-50- 

15 

1     2-25 

— 

— 

— 



0      6 

1     8-25 

20 

1     7 

— 

— 

— 

— 

0      6 

2     1 

25 

1  11-25 

— 

— 

— 



0     6 

2     5-25- 

30 

2     3-50 

— 

— 

— 

— 

0     6 

2     9-50 

35 

2     7-75 

— 

— 

— 



0     6 

3     1-75 

40 

3     0 

— 

— 

— 

— 

0     6 

3     6 

45 

3     4-25 

— 

— 

— 

— 

0     6 

3  10-25- 

50 

3     8-50 

— 

— 

— 



0     6 

4     2-5o 

55 

3  11 

— 

— 

— 

— 

0     6 

4     5 

60 

4     1-50 

— 

— 

— 

— 

0     6 

4     7-50- 

65 

4     4 

— 

— 

— 

— 

0     6 

4  10 

70 

4     6-50 

— 

— 

— 

— 

0     6 

5     0-50- 

75 

4     9 

— 

— 

— 

— 

0     6 

5     3 

80 

4  11-50 

— 

— 

— 

— 

0     6 

5     5-50 

85 

5     2 

— 

— 

— 

— 

0     6 

5     8 

90 

5     4-50 

— 

— 

— 

— 

0     6 

5  10-50 

95 

5     7 

— 

— 

— 

— 

0     6 

6     1 

100 

5     9-50 

— 

— 

— 

— 

0     6 

6     3-50 

105 

5  11-50 

.  — 

— 

— 

— 

0     6 

6     5-50 

110 

6     1-50 

— 

— 

— 

— 

0     6 

6     7-50 

115 

6     3-50 

— 

— 

— 

— 

0     6 

6     9-50 

120 

6     5-50 

— 

— 

— 

— 

0     6 

6  11-50 

125 

6     7-50 

— 

— 

— 

— 

0     6 

7     1-50 

130 

6     9-50 

— 

— 

— 

— 

0     6 

7     3-50 

135 

6  11-50 

— 

— 

— 

— 

0     6 

7     5-50 

140 

7     1-50 

— 

— 

— 

— 

0     6 

7     7-50 

145 

7     3-50 

— 

— 

— 



0     6 

7     9-50' 

150 

7     5-50 

— 

— 

— 

— 

0     6 

7  11-50 
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SCALE  OF  MAXIMUM  EATES  AND  CHARGES  OF  THE  LONDON 
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CLASS  B. 


Scale  of  maxi- 
mum rates. 


II. 


Miles. 

.Mileage. 

Loading. 

Unload- 
ing. 

Covering. 

Uncover- 
ing. 

Station 
terminals. 

Total  maxi- 
mum charge. 

«.      d. 

».     <l 

s.    d. 

9.    d. 

x.     d. 

«.       d. 

10 

1     0'50 









d 

•1 

15 

1 

— 

— 

— 



0 

2      0-75 

20 

L>      1 

— 

— 

— 



0 

3     1 

25 

2     6 

— 



— 



Q 

3     6 

2  11 

— 

— 

— 



0 

11 

35 

3     4 

— 

— 





0 

4     4 

40 

3     '-' 

— 

— 

— 



0 

4     9 

45 

4     '2 

— 







0 

5     2 

4     7 

.     — 





— 

0 

5     7 

55 

4  11 

— 

— 

— 



0 

5    11 

5     3 

— 

— 

— 

— 

0 

8 

65 

5     7 

— 

— 





0 

7 

70 

:.  11 

— 

— 

— 

— 

0 

6    11 

;:. 

6 

— 

— 

— 



0 

7 

8<> 

6     7 

— 

— 

— 



0 

7     7 

85 

6  11 

— 

— 

— 



0 

7    11 

7 

— 

— 

— 



0 

8     3 

95 

7      7 

— 

— 

— 



0 

8     7 

100 

7    11 

— 

— 

— 

— 

0 

8    11 

105 

8     1-60 

— 

— 

__ 

— 

0 

110 

8     4 

— 

— 

— 



0 

!•       4 

115 

8     15-50 

— 

— 

— 

— 

120 

8     9 

— 

— 

— 

— 

0 

• 

125 

8  11-50 

— 

— 

__ 



0 

130 

— 

— 

— 

— 

0 

1"     2 

'.•    •»•:,<> 



_ 

— 

_ 

(• 

4-50 

9     7 

— 

— 

_ 

— 

10      7 

145 

9     9-60 

— 

— 

— 



10    0 

— 

— 

"• 

•— 

11 
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SCALE  OF  MAXIMUM  BATES  AND  CHARGES  OF  THE  LONDON 
AND  NORTH  WESTERN  RAILWAY  COMPANY. 

CLASS  C. 


Miles. 

Mileage. 

Loading. 

Unload- 
ing. 

Covering. 

Incover- 
ing. 

Station 
terminals. 

"otal  maximum 
charge. 

8.      d. 

s.    d. 

8.    d. 

8.    d. 

8.    d. 

8.    d. 

8.     d. 

10 

1     6 

0     3 

0     3 

0     1 

0     1 

2     0 

4     2 

15 

2     3 

0     3 

0     3 

0     1 

0     1 

2     0 

4  11 

20 

3     0 

0     3 

0     3 

0     1 

0     1 

2     0 

5     8 

25 

3     7-50 

0     3 

0     3 

0     1 

0     1 

2     0 

6     3'50 

30 

4     3 

0     3 

0     3 

0     1 

0     1 

2     0 

6  11 

35 

4  10-50 

0     3 

0     3 

0     1 

0     1 

2     0 

7     6-50 

40 

5     6 

0     3 

0     3 

0     1 

0     1 

2     0 

8     2 

45 

6     1-50 

0     3 

0     3 

0     1 

0     1 

2     0 

8     9-50 

50 

6     9 

0     3 

0     3 

0     1 

0     1 

2     0 

9     5 

55 

7     3 

0     3 

0     3 

0     1 

0     1 

2     0 

9  11 

60 

7     9 

0     3 

0     3 

0     1 

0     1 

2     0 

10     5 

65 

8     3 

0     3 

0     3 

0     1 

0     1 

2     0 

10  11 

70 

8     9 

0     3 

0     3 

0     1 

0     1 

2     0 

11     5 

75 

9     3 

0     3 

0     3 

0     1 

0     1 

2     0 

11  11 

80 

9     9 

0     3 

0     3 

0     1 

0     1 

2     0 

12     5 

85 

10     3 

0     3 

0     3 

0     1 

0     1 

2     0 

12  11 

90 

10     9 

0     3 

0     3 

0     1 

0     1 

2     0 

13     5 

95 

11     3 

0     3 

0     3 

0     1 

0     1 

2     0 

13  11 

100 

11     9 

0     3 

0     3 

0     1 

0     1 

2     0 

14     5 

105 

12     0-50 

0     3 

0     3 

0     1 

0     1 

2     0 

14     8-5 

110 

12     4 

0     3 

0     3 

0     1 

0     1 

2     0 

15     0 

115 

12     7-50 

0     3 

0     3 

0     1 

0     1 

2     0 

15     3-5 

120 

12  11 

0     3 

0     3 

0     1 

0     1 

2     0 

15     7 

125 

13     2-50 

0     3 

0     3 

0     1 

0     1 

2     0 

15  10-5 

130 

13     6 

0     3 

0     3 

0     1 

0     1 

2     0 

16     2 

135 

13     9-50 

0     3 

0     3 

0     1 

0     1 

2     0 

16     5-5 

140 

14     1 

0     3 

0     3 

0     1 

0     1 

2     0 

16     9 

145 

14     4-50 

0     3 

0     3 

0     1 

0     1 

2     0 

17     0-5 

150 

14     8 

0     3 

0     3 

0     1 

0     1 

2     0 

17     4 
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SCALE  OF  MAXIMUM  RATES  AND  CHARGES  OF  THE  LONDON 
AND  NORTH  WESTERN  RAILWAY  COMPANY. 

(LASS  1. 


Scale  of  maxi- 
mum rates. 


Mile-. 

Mileage. 

Loading. 

Unload- 
ing. 

Covering. 

Uncovering. 

Station 

i-riniii.il.-. 

'otal  maximum 
charge. 

«.    d. 

0.     d 

s.    d. 

>-.      ,1. 

s.     d. 

«.    d. 

9.      d. 

10 

1    10 

0     5 

0     5 

0  1-50 

0  1-50 

3     0 

5  11 

15 

2     9 

0     5 

0     5 

0  1-50 

0  1-50 

3     0 

6   1<> 

20 

3     8 

0     5 

0     5 

0  1-50 

0   L-50 

3     0 

7     9 

25 

4 

0     5 

0     5 

0  1-50 

0  L«50 

3     0 

8     < 

30 

5     2-50 

0     5 

0     5 

0  1-50 

.»  L-50 

3     0 

9 

35 

5  U-75 

0     5 

0     5 

0  1-50 

(.  [«50 

3     0 

1"     0-75 

40 

6     9 

0     5 

0     5 

0  1-50 

0  i-:,.. 

3     0 

10  10 

45 

7     • 

0     5 

0     5 

«'  1-50 

d  !•:,«> 

3     0 

11     7  _' 

50 

8     3-50 

0     5 

0     5 

0  1-50 

0  1-50 

3     0 

12 

55 

8  10-r>0 

0     5 

0     5 

•  i  1-50 

i»  !•;,.» 

3     0 

12  1 

60 

9 

0     5 

0     5 

•  •   1-50 

0  1'50 

3     0 

13     6-50 

10 

0     5 

0     5 

0  1*50 

0  1-50 

3     0 

14     1-50 

70 

10 

0     5 

0     5 

o  1-50 

n    !•:,(> 

3     0 

14 

11    2-:,o 

0     5 

0     5 

M      1 

n    1-50 

3     0 

L5 

80 

11     9-50 

0     5 

0     5 

0  1 

ii    l-:,n 

3     0 

i:>  i 

85 

0     5 

0     5 

..   L«50 

16 

90 

12  1 

0     5 

0     5 

0   i 

it  i-r.o 

3     0 

17 

13 

0     5 

0     5 

(•  1 

Q  L-50 

3     0 

1  7     7-50 

10<) 

14 

0     6 

0  L-50 

3     0 

18 

105 

14 

0     5 

0     5 

0  i 

0  1*50 

18 

11" 

14  11-50 

0     5 

0     5 

0   : 

3    0 

19 

16 

0     5 

«•   i 

3    0 

l'.»     5-50 

120 

15 

0     5 

0     5 

0   1 

0  L-50 

3    0 

0     5 

0     5 

0  1 

3    0 

130 

16 

0     5 

0     5 

0  1-50 

0  1*50 

3    0 

17 

0     5 

0     5 

0  1 

3    0 

•Jl 

17 

0     5 

0     5 

3    0 

J  I     6-50 

17  ; 

0     5 

0    5 

Q  ' 

3    0 

|  1*50 

150 

18    3-50 

0    5 

0     6 

0  1-50 

0  1-50 

3    0 

22    4*60 
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TRE  LAW  OF  RAILWAY  AND  CANAL  TRAFFIC. 


MAXIMUM   RATES. 


Scale  of  maxi- 
mum rates. 


Class  2. 


SCALE  OF  MAXIMUM  RATES  AND  CHARGES  OF  THE  LONDON 
AND  NORTH  WESTERN  RAILWAY  COMPANY. 

GLASS  2. 


Miles. 

Mileage. 

Loading. 

Unload- 
ing. 

Covering. 

Uncover- 
ing. 

Station 
terminals. 

Total  max!  mum 
charge. 

8.      d. 

8.     d. 

s.    d. 

s.    d. 

8.      d. 

8.     d. 

s.       d. 

10 

2     2-50 

0     8 

0     8 

0     2 

0      2 

3     0 

6  10-50 

15 

3     3-75 

0     8 

0     8 

0     2 

0     2 

3     0 

7  11-75 

20 

4     5 

0     8 

0     8 

0     2 

0     2 

3     0 

9     1 

25 

5     4-50 

0     8 

0     8 

0     2 

0     2 

3     0 

10     0-50 

30 

6     4 

0     8 

0     8 

0     2 

0     2 

3     0 

11     0 

35 

7     3-50 

0     8 

0     8 

0     2 

0     2 

3     0 

11  11-50 

40 

8     3 

0     8 

0     8 

0     2 

0     2 

3     0 

12  11 

45 

9     2-50 

0     8 

0     8 

0     2 

0     2 

3     0 

13  10-50 

50 

10     2 

0     8 

0     8 

0     2 

0     2 

3     0 

14  10 

55 

10  11 

0     8 

0     8 

0     2 

0     2 

3     0 

15     7 

60 

11     8 

0     8 

0     8 

0     2 

0     2 

3     0 

16     4 

65 

12     5 

0     8 

0     8 

0     2 

0     2 

3     0 

17     1 

70 

13     2 

0     8 

0     8 

0     2 

0     2 

3     0 

17  10 

75 

13  11 

0     8 

0     8 

0     2 

0     2 

3     0 

18     7 

80 

14     8 

0     8 

0     8 

0     2 

0     2 

3     0 

19     4 

85 

15     5 

0     8 

0     8 

0     2 

0     2 

3     0 

20     1 

90 

16     2 

0     8 

0     8 

0     2 

0     2 

3     0 

20  10 

95 

16  11 

0     8 

0     8 

0     2 

0     2 

3     0 

21     7 

100 

17     8 

0     8 

0     8 

0     2 

0     2 

3     0 

22     4 

105 

18     3-50 

0     8 

0     8 

0     2 

0     2 

3     0 

22  11-50 

110 

18  11 

0     8 

0     8 

0     2 

0     2 

3     0 

23     7 

115 

19     6-50 

0     8 

0     8 

0     2 

0     2 

3     0 

24     2-50 

120 

20     2 

0     8 

0     8 

0     2 

0     2 

3     0 

24  10 

125 

20     9-50 

0     8 

0     8 

0     2 

0     2 

3     0 

25     5-50 

130 

21     5 

0     8 

0     8 

0     2 

0     2 

3     0 

26     1 

135 

22     0-50 

0     8 

0     8 

0     2 

0     2 

3     0 

26     8-50 

140 

22     8 

0     8 

0     8 

0     2 

0     2 

3     0 

27     4 

145 

23     3-50 

0     8 

0     8 

0     2 

0     2 

3     0 

27  11-50 

150 

23  11 

0     8 

0     8 

0     2 

0     2 

3     0 

28     7 

MAXIMUM   RATES. 
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MAXIMUM   KATES. 


SCALE  OF  MAXIMUM  RATES  AND  CHARGES  OF  THE  LONDON       Scale  of  maxi- 
AND  NORTH  WESTERN  RAILWAY  COMPANY.  mum  rate* 

CLASS  3. 


Miles. 

Mileage. 

Loading. 

Unload- 
ing. 

Covering. 

Uncover- 
ing. 

Station 
terminals. 

Total  maximum 
charge. 

«.      d. 

0.     d. 

8.    d. 

B.    d. 

8.     d. 

«.    d. 

8.     d. 

10 

2     7 

1     0 

1     0 

0     2 

0      2 

3     0 

7    11 

15 

3  10-50 

1     0 

1     0 

0     2 

0      2 

3     0 

9     2*50 

5     2 

1     0 

1     0 

0     2 

0      2 

3     0 

10     6 

6 

1     0 

0 

0     2 

0     2 

3     0 

11 

30 

7 

1     0 

0 

0     2 

0     2 

3     0 

12     8-:»o 

8     5-75 

1     0 

0 

0     2 

0     2 

3     0 

13     9-75 

40 

9     7 

1     0 

0 

0     2 

0     2 

3     0 

14  11 

4:, 

10     8-25 

1     0 

0 

0     2 

0     2 

3     0 

16     0-25 

50 

1  1     9-50 

1     0 

0 

0     2 

0     2 

3     0 

17     I'M 

12 

1     0 

0 

0     2 

0     2 

3     0 

17  11-50 

13     5-50 

1     0 

0 

0     2 

0     2 

3     0 

18 

14     3-50 

1     0 

0 

0     2 

0     2 

0 

19 

15 

1     0 

0 

0     2 

0     2 

3     0 

20     5-50 

15  11-50 

1     0 

0 

0     2 

0     2 

3     0 

L'l 

80 

16 

1     0 

0 

0     2 

0     2 

0 

L'L'       I'M 

85 

17     7'50 

1     0 

0 

0     2 

0     2 

3     0 

L'L'    1  I'M 

90 

18     5-50 

1     0 

0 

0     2 

0     2 

0 

9-50 

19 

1     0 

0 

0     2 

0     2 

3     0 

7-50 

100 

L-50 

1          M 

0 

0     '2 

0     2 

0 

25     6-50 

10-50 

1     0 

0 

0     2 

0     2 

0 

2-50 

11" 

21 

1     0 

0 

0     2 

0     2 

0 

26  ll'M 

115 

22 

1     0 

0 

0     2 

0     2 

0 

L'7     8-50 

1     0 

0 

0     2 

0     2 

3     0 

28     5-50 

23    1 

1     0 

0 

0     2 

0     L' 

3     0 

29     2-50 

180 

1     0 

0 

0     2 

0     2 

3    0 

4'50 

1     0 

0 

0     2 

0     2 

3    0 

:m     h-;,<» 

140 

1-50 

1     0 

0 

0    2 

0     2 

:»    n 

26  10-50 

1     0 

I    .» 

0     2 

0     2 

3    0 

1     0 

1     0 

0     2 

0     2 
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THE  LAW  OF   KAILWAY  AND  CANAL  TRAFFIC. 


MAXIMUM  EATES. 


Scale  of  maxi- 
mum rates. 


Class  4. 


SCALE  OF  MAXIMUM  EATES  AND  CHARGES  OF  THE  LONDON 
AND  NORTH  WESTERN  EAILWAY  COMPANY. 

CLASS  4. 


Miles. 

Mileage. 

Loading. 

Unload- 
ing. 

Covering. 

Uncover- 
ing. 

Station 
terminals. 

Total  maximum 
charge. 

s.    d. 

«.    d. 

8.     d. 

s.     d. 

8.     d. 

8.      d. 

8.       d. 

10 

3     0 

1     4 

1     4 

0     3 

0     3 

3     0 

9     2 

15 

4     6 

1     4 

1     4 

0     3 

0     3 

3     0 

10     8 

20 

6     0 

1     4 

1     4 

0     8 

0     3 

3     0 

12     2 

25 

7     3-75 

1     4 

1     4 

0     3 

0     3 

3     0 

13     5-75 

30 

8     7-50 

1     4 

1     4 

0     3 

0     3 

3     0 

14     9-50 

35 

9  11'25 

1     4 

1     4 

0     3 

0     3 

3     0 

16     1-25 

40 

11     3 

1     4 

1     4 

0     3 

0     3 

3     0 

17     5 

45 

12     6-75 

1     4 

1     4 

0     3 

0     3 

3     0 

18     8-75 

50 

13  10-50 

1     4 

1     4 

0     3 

0     3 

3     0 

20     0-50 

55 

14  11 

1     4 

1     4 

0     3 

0     3 

3     0 

21     1 

60 

15  11-50 

1     4 

1     4 

0     3 

0     3 

3     0 

22     1-50 

65 

17     0 

1     4 

1     4 

0     3 

0     3 

3     0 

23     2 

70 

18     0-50 

1     4 

1     4 

0     3 

0     3 

3     0 

24     2-50 

75 

19     1 

1     4 

1     4 

0     3 

0     3 

3     0 

25     3 

80 

20     1-50 

1     4 

4 

0     3 

0     3 

3     0 

26     3-50 

85 

21     2 

1     4 

4 

0     3 

0     3 

3     0 

27     4 

90 

22     2-50 

1     4 

4 

0     3 

0     3 

3     0 

28     4-50 

95 

23     3 

1     4 

4 

0     3 

0     3 

3     0 

29     5 

100 

24     3-50 

1     4 

4 

0     3 

0     3 

3     0 

30     5-50 

105 

25     2-50 

1     4 

4 

0     3 

0     3 

3     0 

31     4-50 

110 

26     1-50 

1     4 

4 

0     3 

0     3 

3     0 

32     3-50 

115 

27     0-50 

1     4 

4 

0     3 

0     3 

3     0 

33     2-50 

120 

27  11-50 

1     4 

1     4 

0     3 

0     3 

3     0 

34     1-50 

125 

28  10-50 

1     4 

1     4 

0     3 

0     3 

3     0 

35     0-50 

130 

29     9-50 

1     4 

1     4 

0     3 

0     3 

3     0 

35  11-50 

135 

30     8-50 

1     4 

1     4 

0     3 

0     3 

3     0 

36  10-50 

140 

31     7-50 

1     4 

1     4 

0     3 

0     3 

3     0 

37     9-50 

145 

32     6-50 

1     4 

1     4 

0     3 

0     3 

3     0 

38     8-50 

150 

33     5-50 

1     4 

1     4 

0     3 

0     3 

3     0 

39     7-50 
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MAXIMUM   KATES. 

MAXIMUM  KATI:>  AND  OIAKUKS  OF  TIIK 
AND  NORTH  WESTERN   RAILWAY  COMPANY 

CLASS  5. 


mum  rates. 


Mile-. 

age. 

Lo»diUg. 

Unload- 
ing. 

Covering. 

ing. 

station 
terminals. 

Foul  maximum 

ehup. 

>.       ,/. 

«.    d. 

1,  ./. 

t.      d. 

10 

8 

1     8 

.1       4 

0     t 

10     7 

15 

5 

8 

1     8 

<•      4 

n     4 

:;     u 

L2 

20 

7       L' 

•       8 

1     8 

0     i 

:;     n 

1  -i     •_' 

8     8-50 

8 

8 

<•     4 

0     I 

0 

15 

10 

0      I 

0     i 

17     3 

11 

8 

8 

u      4 

0 

18 

40 

-4 

- 

8 

n      4 

(>     4 

;;    0 

i-i   ; 

8 

o 

o     4 

(i     4 

•Jl    i 

50 

16 

8 

<»     4 

n      4 

23     5 

55 

17 

8 

8 

n     4 

0     i 

0 

60 

P.'     1-50 

8 

8 

n       1 

n     4 

0 

65 

8 

0     I 

»•      1 

0 

27 

_'l     In 

<i     4 

28   1" 

76 

0      I 

0 

8 

0     1 

0 

0-75 

8 

8 

•11 

- 

0     i 

0     i 

8 

- 

0     i 

8 

H          | 

105 

n 

8 

0     I 

no 

- 

0     I 

1 

8 

U     4 

•I"       1 

II 

8 

I' 

130 

36 

37 

8 

8 

44     3 

39      I 

8 

- 

46     i 

150 

40     4-50 

END    "K    Vnl.     I 
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WILLIAM    CLOWKS    AND    M).\S,    LIMITED, 

LOM»O\  AMI  iir.rn.i..-. 


WM.  CLOWES  AND  SONS,  Limited,  LAW  PUBLISHERS, 

Royal  121110.,  cloth,  izs.  6d. 

THE    LONDON  BUILDING  ACT,  1894.     With   Notes  and  Cross 

References  and  an  Appendix  containing  such  existing  Statutes  as  still  affect  building  operations  within 
the  Administrative  County  of  London  ;  also  the  Bye-Laws,  Regulations  and  Orders  of  the  London 
County  Council  and  of  the  Commissioners  of  Sewers  of  the  City  of  London.  By.  W.  RUSSELL- 
GRIFFITHS,  LL.B.  of  the  Inner  Temple  and  Midland  Circuit,  Editor  of  "  The  Statutes  Regulating 
London  Building;  and  FRANCIS  W.  PEMBER.  M.A.,  of  Lincoln's  Inn,  Fellow  of  All  Souls'  College, 
and  late  Eldon  Law  Scholar,  Draftsman  of  the  Bill  as  originally  introduced  into  the  House  of  Commons. 

Second  Edition,  thoroughly  revised  and  enlarged,  demy  8vo.,  cloth,  12*.  6d. 

CONTEMPT    OF    COURT,  Committal  and  Attachment  and  Arrest 

upon  Civil  Process,  in  the  Supreme  Court  of  Judicature.  With  the  Practice  and  Forms.  By  JAMES 
FRANCIS  OSWALD,  K.C. 

"There  is  no  higher  authority  on  the  subject  of  contempt  of  court.. .  .than  Mr.  Oswald." — Law  Times. 
"  The  reader  ceases  to  wonder  at  the  success  which  has  so  often  attended  Mr.  Oswald's  efforts  to  save 
people  from  durance  vile  when  he  notes  the  care  with  which  he  has  inquired  into  the  history  of  the  law  of 
contempt." — Law  Journal. 

Third  Edition,  thoroughly  revised,  demy  8vo.,  cloth,  15*. 

THE    LAW    OP    COPYRIGHT.     Including  the  American  Copyright 

Act,  the  Berne  Convention,  the  Consequent  Order  in  Council  and  Cases  to  Date.  By  THOMAS 
EDWARD  SCRUTTON,  M.A.,  LL.B.,  K.C.,  Author  of  "Charter  Parties  and  Bills  of  Lading,"  &c., 
and  Lecturer  in  Common  Lrw  to  the  Incorporated  Law  Society. 

"  Mr.  Scrutton's  book  is  well  written  and  has  been  carefully  revised,  and  will  be  found  a  safe  and 
acceptable  guide  through  the  mazes  of  the  existing  law."— Law  Journal. 

"We  think  it  is  not  only  the  easiest,  but  the  most  useful  and  practical  work  on  copyright." — Law 
Quarterly  Review. 

Second  Edition,  demy  8vo.,  cloth,  2or. 

THE    LAW    OF    NUISANCES.      With    Statutory    Appendix.      By 

E.  W.  GARRETT,  M.A.,  of  the  Inner  Temple,  Metropolitan 'Police  Magistrate. 

"Every  matter  that,  in  the  eyes  of  the  law,  is  regarded  as  a  nuisance  is  considered.  .  .  .  While  the 
work  appeals  more  particularly  to  members  of  the  legal  profession,  '  The  Law  of  Nuisances,'  there  can  be 
no  question,  will  be  found  very  useful  by  the  general  public,  especially  by  officials  of  County  Councils, 
Vestries,  and  Corporations."— City  Press. 

Demy  8vo.,  cloth,  izs. 

CATHOLICS.      A  Manual  of  the  Law  Specially  Affecting  Catholics. 

By  W.  S.  LILLY,  LL.M.,  of  the  Inner  Temple,  Barrister-at-Law,  Secretary  to  the  Catholic  Union 
of  Great  Britain,  and  J.  P.  WALLIS,  M.A.,  of  the  Middle  Temple,  Barrister-at-Law. 

Crown  8vo.,  cloth,  -js.  6d. 

THE    ELEMENTS    OF    MERCANTILE    LAW.      For  the  use 

of  Students  and  others.  By  T.  E.  SCRUTTON,  M.A.,  LL.B.,  K.C.,  Author  of  "Charter  Paities  and 
Bills  of  Lading,"  "  The  Law  of  Copyright,"  &c.,  and  Lecturer  in  Common  Law  to  the  Incorporated 
Law  Society. 

Demy  8vo.,  cloth,  10*.  6d. 

TENEMENT    HOUSES    AND    FLATS    (The  Law  Relating  to), 

for  Residential  or  Business  purposes  ;  including  the  Taxation  and  Rating  thereof.  With  an  Ap- 
pendix of  Precedents  of  Leases,  Forms  and  a  Digest  of  Cases  relating  to  the  Inhabited  House  Duty. 
By  WALTER  CLODH,  Barrister-at-Law,  of  the  Inner  Temple  ;  Associate 'of  the  Surveyors'  Institution  ; 
Author  of"  The  Law  and  Practice  of  Petition  of  Right." 

Royal  8vo.,  700  pages,  cloth,  £2  2s. 

INFORMATIONS  (Criminal  and  Quo  Warranto),MANDAMUS, 

and  PROHIBITION.    By  His  Honour  Judge  SHORTT,  Author  of  "The  Law  Relating  to  Works  of 

Literature  and  Art  (Copyright,  Libel,  &c.)." 

"A  very  useful  contribution  to  the  lawyer's  library." — Law  Journal. 
"Learned  and  accurate,  and  must  displace  all  earlier  text-writers  on  the  same  subject." — Law  Times. 

Demy  8vo.,  cloth,  ioj.  &/. 

PETITION    OF   RIGHT   (The    Law   and    Practice    of),    under   the 

Petitions  of  Right  Act,  1860.  With  Forms  and  an  Appendix  containing  the  Laws  Regulating 
Proceedings  by  Petition  of  Right  in  Ireland,  Scotland,  and  certain  Colonies  arid  Dependencies.  By 
WALTER  CLODE,  of  the  Inner  Temple,  Barrister-at-Law. 

Crown  8vo.,  cloth,  7*.  6d. 

WITNESSES  (The  Practice  relating  to),  in  all  matters  and  proceedings, 

Civil  and  Criminal,  at,  after,  and  before  the  Trial  or  Hearing,  both  in  the  Si  perior  and  the  Inferior 
Courts.  By  WALTER  S.  SICHEL,  M.A.  (late  Exhibitioner  of  Balliol  College),  of  Lincoln's  Inn, 
Barrister-at-Law. 

Second  Edition,  thoroughly  revised,  demy  8vo.,  cloth,  i8s. 

APPEALS  FROM  THE  CONVICTIONS  AND  ORDERS 

OF  JUSTICES.  Including  Arpeals  by  Special  Case  to  a  Superior  Court ;  the  Justices' Protection 
Act,  1848  ;  and  Review  of  Justices'  Decisions  Act,  1872.  By  JOHN  G.  TROTTER,  Assistant  Clerk  to 
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